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MEMORANDUM

TO: Transportation and Environment Committee
FROM: Q Michael Faden, Senior Legislative Attorney

SUBJECT: Worksession: Bill 15-07, Forest Conservation — Religious Institutions

Bill 15-07, Forest Conservation — Religious Institutions, sponsored by the Council
President at the request of the County Executive and Counciimembers Leventhal and Ervin, was
introduced on June 26, 2007. A public hearing was held on July 24 (see testimony, ©39-44).
The Planning Board has not yet commented on this Bill. i

Background

Bill 15-07 would reverse an amendment to the County forest conservation law that the
Council enacted in 2001 as part of a larger set of amendments in Bill 35-00. Bill 15-07 would
revise the law to treat religious institutions like other institutions as defined in the forest
conservation law (see definition, ©2, lines 4-9), rather than treating them as if they were
governed by the base zone where each 1s located. Bill 35-00 subjected a religious institution to
the same afforestation requirements as the base zone where the institution is located, rather than
categorizing a religious institution as an institutional use as defined in the County and state forest
conservation laws. In some cases this change would make a significant difference in the amount
of afforestation or reforestation required when a particular institution is built. For example, the
forest conservation threshold at a site can vary from 20% to 50%, depending on which category
applies (see table on ©2).

The County Attorney conctuded in 2001 and still believes that this apparently disparate
treatment of religious institutions may violate both the First Amendment’s Free Exercise clause
and the federal Religious Land Use and Institutionalized Persons Act of 2000 (RLUIPA) because
in his view” it subjects religious institutions to more onerous requirements than other institutions.
This conclusion disregards the fact that most if not all similar uses must obtain a special
exception, but religious institutions need not. Council staff disagrees with the County Attorney
because we believe the 2001 amendment leveled the playing field by effectively treating
religious institutions comparabiy, in the broadest sense, to other institutional uses.

'See Bill 35-00 documents, ©33-37.
*Joined by the attorney for an affected church; see Viani memo on ©6-9.



Legal materials

To help analyze the legal issues presented by this bill, this packet contains:

e the 4" Circuit’s opinions in the Renzi case, where the Court (2-1) upheld the
constitutionality of the County zoning law’s exemption of private schools on church
property from the law’s special exception requirement (see ©10-17);

® acase note from the Harvard Law Review criticizing the reasoning and result in the
Renzi case (see ©18-25); and

® arecent articie from the Zoning and Planning Law Report which carefully analyzes
the land use provisions of RLUIPA and the caselaw interpreting it (see €©26-32).

Issues

1) How would this bill change the forest conservation requirements for religious
institutions?

As the table from the current forest conservation law on ©2 shows, the law’s forest
conservation thresholds and required afforestation vary by land use category. The forest
conservation threshold/reforestation requirement varies from 15 to 50%, depending on land use
type. The relevant land use types as defined in the forest conservation law and its implementing
Technical Manual are agricultural and resource areas (which include RDT, Rural, RC, and
Resource Recovery zones), medium-density residential areas (RE-1, RE-2 zones), and
institutional development areas (which are not defined by zone, but include uses of the types
listed in the definition on ©2. lines 4-9).

As defined in County Code §22A-3, forest conservation threshold means the percentage
of the net tract area at which the reforestation requirement changes from a ratio of % acre planted
for every one acre removed to a ratio of 2 acres planted for every one acre removed. In other
words, the threshold is the point at which the reforestation requirement quadruples.

Similarly, afforestation means the establishment of forest or tree cover in accordance
with the forest conservation law on an area from which it has always or very long been absent, or
the planting of open areas which are not in forest cover. The afforestation requirement varies by
land use type from 15 to 20%.

For example, Parker Memorial Baptist Church, the primary proponent of this bill, applied
for subdivision approval to build a church and associated parking lot on an 8.36 acre property in
the Rural Cluster (RC) zone. This property includes about 4.63 acres of forest. Under the
current law, the applicable forest conservation threshold would be 50%, since the RC zone is
defined in the County zoning law as an agricultural zone. If Bill 15-07 were enacted and applied
to this application, the threshold would be reduced to 20%, the levetl for an institutional
development area as defined in §22A-3 (see ©2, lines 4-9). According to Planning staff, the net
practical difference in this case is that under the current law this applicant would have to plant
3.29 acres of forest (most of which could be done offsite), and under the lower standard in this
Bill it would not have to plant any new forest.



2) Does the current law violate the Constitution or federal law? Is the amendment
proposed by this Bill Constitutionally required?

As discussed in the Background section of this memo, Parker Memorial Baptist Church
and the County Attorney contend” that the current law violates the Constitution (namely the First
Amendment’s Free Exercise clause) and the federal Religious Land Use and Institutionalized
Persons Act of 2000 (RLUIPA).® They argue, essentially, that any distinction between religious
institutions and other property owners that treats the religious institutions less advantageously
violates federal law. The factual question presented here is whether the current forest
conservation law, combined with relevant provisions of the County zoning law, actually
treat religious institutions disadvantageously.

Like most religious issues that arise under the First Amendment, this is a 2-edged sword.
Provisions of law which elevate religious institutions above other property owners may violate
the First Amendment’s Establishment clause. In the much-criticized Renzi case (see ©10-17), a
2-1 majority of a panel of the federal 4™ Circuit Court of Appeals upheld, against an
Establishment clause attack, the County zoning law’s exemption of religious institutions from
the special exception requirement for other non-residential uses in residential zones.” Council
legal staff agrees that, if the County forest conservation law places religious institutions on the
same footing as other institutional uses, the law would be Constitutional and not violate
RLUIPA. But, because religious institutions already have an advantage in most zones by not
having to obtain a special exception (and undergo an intensive review of most aspects of each
proposed site and building, including its overall environmental impact ® as other institutional
uses do, placing religious institutions in a higher standard classification in the forest conservation
law in our view effectively achieves a form of parity and allows, at least for forest conservation
purposes, closer scrutiny of the religious institution’s environmental impact. Thus, Council staff
concludes, the current forest conservation law embodies a policy choice which the Council is not
precluded from making, and federal law does not require the Council to amend the law.

3) Which afforestation and reforestation standard should religious institutions have to
meet? Should other institutional uses have to meet a higher standard?

As noted above, the current treatment of religious institutions was adopted as part of the
2001 amendments of the forest conservation law. This amendment was offered in response to
concerns that large religious institutions were being proposed on land zoned for agricultural and
low-medium density residential uses. The point was made that not only are the large buildings
and surface parking associated with these uses not in character with the typical use of the zone,
but they often result in more than typical clearing and were being subjected to less stringent
forest conservation requirements than other permitted uses. In addition, as already noted, as a

‘See ©6-9, 33-34.

“As the attached Zoning and Planning Law Report article notes on ©31, n. 1, the US Supreme Court affirmed the
Constitutionality of RLUIPA as it affects prisoners but the Court did not review RLUIPA’s land use provisions.
Curter v. Wilkinson, 544 U.S. 709, 716 (2005). Nonetheless, and despite serious doubts of the same kind that led the
Court to invalidate RLUIPA’s predecessor law, we will presume that RLUIPA is constitutional.

*For a critical review of the majority opinion, see the Harvard Law Review case note on ©18-25.
*See County Code §39-G-1.21(a)(3}-(9). §59-G-1.23(d), (g)-(h).



permitted use religious institutions are not subject to the strict findings that have to be made as
part of special exception review for other types of institutional uses in these zones.

At the July 24 pubic hearing on this bill, the only speakers to support were
representatives of the County Executive and Parker Memorial Baptist Church, and one
unaffiliated citizen (see testimony. ©39-42). Those opposing the bill (Wayne Goldstein,
President of the County Civic Federation but speaking on his own behalf, and Diane Hibino,
President of the County League of Women Voters; see testimony, ©43-44) argued that (1) forest
conservation requirements generally should be increased rather than decreased, and (2) these
standards should be reviewed in the context of a more comprehensive set of forest conservation
law amendments that the Planning Board is now drafting.

Council staff recommendation: hold this bill until the comprehensive forest
conservation law amendments are before the Council.
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Memo from Sr. Legislative Attorney to Council President 36
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Bill No. 15-07
Concerning: Forest  Conservation  —
Religious Institutions

Revised: _6-20-07 Draft No__ 1
Introduced: June 26, 2007

Expires: December 26, 2008
Enacted:

Executive:

Effective:

Sunset Date: _None

Ch, , Laws of Mont. Co.

COUNTY COUNCIL
FOR MONTGOMERY COUNTY, MARYLAND

By: Council President at the Request of the County Executive
and Councilmembers Leventhal and Ervin

AN ACT to:
(1) further define the application of certain forest conservation requirements to certain
religious institutions; and
(2) generally amend the law regarding forest conservation.

By amending
Montgomery County Code
Chapter 22 A, Forest Conservation - Trees
Sections 22A-3 and 22A-12

Boldface Heading or defined term.

Underlining Added to existing law by original bill.

[Single boldface brackets] Deleted from existing law by original bill.

Doubie underining Added by amendment.

[[Double boldface brackets]] Deleted from existing law or the bill by amendment.
oo Existing law unaffected by bill

The County Council for Montgomery County, Maryland approves the Jfollowing Act:



BiLL No. 15-07

Sec. 1. Sections 22A-3 and 22A-12 are amended as follows:

22A-3. Definitions
* * *

Institutional development area means land occupied by uses such as schools,
colleges and universities, military installations, transportation facilities, utility and
sewer projects, government offices and facilities, fire stations, golf courses,
recreation areas, parks, and cemeteries. [In this Chapter, institutional development
does not include a religious institution which is a permitted use in any zone and
would not require a special exception.]

* * *

22A-12. - Retention, afforestation, and reforestation requirements.

(a) Table.
Forest Conservation Threshold and Required Afforestation as a
Percentage of Net Tract Area
Land Use Category V| Forest Required Afforestation
Conservation
: Threshold
Agricultural and resource areas | 50% 20%
Medium-density  residential | 25% 20%
areas
Institutional development areas {20% 15%
High-density residential areas |20% 15%
Mixed-use development areas |15-20% 15%
Planned unit development]15-20%’ 15%
areas
Commercial and industrial usef15% 15%
areas :
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" A religious institution must comply with the requirements that apply to the base

zone in which it is located.]

* * *
Approved:
Marilyn J. Praisner, President, County Council Date
Approved:
Isiah Leggett, County Executive Date
This is a correct copy of Council action.

Linda M. Lauer, Clerk of the Council Date
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LEGISLATIVE REQUEST REPORT

Bill 15-07, Forest Conservation — Religious Institutions

- DESCRIPTION: Amends the forest conservation law to treat religious institutions the
same as other institutional uses,

PROBLEM: In 2001, the forest conservation law was amended to remove
religious institutions from the “institutional development areas”
category. The County Attorney opined at the time that the
amendment violated federal law. Council legal staff disagreed.

GOALS AND To treat religious institutions like other institutional uses..

OBJECTIVES:

COORDINATION: Planning Board

FISCAL IMPACT: To be requested.

ECONOMIC To be requested.

IMPACT:

EVALUATION: To be requested.

EXPERIENCE N/A

ELSEWHERE:

SOURCE OF Michael Faden, Senior Legislative Attorney, 240-777-7905; Clifford

INFORMATION: L. Royalty, Chief, Division of Zoning, Land Use, & Economic
Development, Office of the County Attorney (240-777-6739)

APPLICATION To be determined.

WITHIN

MUNICIPALITIES:

PENALTIES: N/A

FALAWABILLS\0715 Forest Cons-Religious Uses\0715 Lrr.Doc @



OFFICE OF THE COUNTY EXECUTIVE
, ROCKVILLE, MARYLAND 20850
Isizh Leggett

County Executive

MEMORANDUM

May 11, 20607

TO: Marilyn Praisner, Council President :
FROM.: Isiah Leggett, County Executive _4@ / ,77 Z :ﬁ N

I am requesting that you introduce the attached bill that will amend the County’s
Forest Conservation Law, Chapter 22A of the Code. This bill seeks to conform the County’s
Forest Conservation Law to the United States Constitution. In this bill, I propose that you delete
the provisions of the Forest Conservation Law that specifically require that religious institutions
meect a more stringent set of forest conservation and afforestation standards than other private
institutions. [ believe that the existing standards expressly violate the Religious Land Use and
Institutionalized Persons Act of 2000, the First Amendment, and the Fourteenth Amendment’s
Equal Protection Clause.

SUBJECT: Amendment to the Forest Conservation Law

Currently, there is a religious institution that is seeking preliminary plan approval
from the Planning Board and that is aggrieved by the existing standards. I am hopeful that this
bill can be acted on in order to provide a consistent standard for all private institutional facilities
and provide relief from what I believe is an unconstitutional provision in our County Code.

If you, or your staff, have any questions, please call Cliff Royalty at (240} 777-
6739. Thank you.

IL:vj

Attachment
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February 20, 2007

The Honorable Isiah Leggett Rijjl VED
County Executive

Executive Office Building FEB 21 2001
101 Monroe Street OFFICE OF THE
Rockville, MD 20850 COUNTY EXECUTIVE

RE:  Montgomery County’s Forest Conservation Law as applied to Religious Institutions

Dear Mr. Leggett,

Thank you for meeting on Thursday, January 25, 2007, with the Reverend Doctor Guy A.
Williams Sr., Philip Perrine and me on behalf of Parker Memorial Baptist Church (the
“Church”). Pursuant to our discussion, we are providing this letter to explain the Church’s
position, concurring with that of the Montgomery County Attorney and the technical staff of the
Montgomery County Department of Parks and Planning, that certain provisions of the
Montgomery County Forest Conservation Law (the “Forest Conservation Law”), codified at
Chapter 22A of the 2004 Montgomery County Code, as amended, violate the Religious and Land
Use Institutionalized Persons Act of 2000 (“RLUIPA™). See Forest Conservation Law Excerpts,
attached as Exhibit “A”. As explained in greater detail below, 22A-3’s definition of an
Institutional Development Area and 22A-12, footnote 1 of the Forest Conservation Law
(collectively, the “Exclusionary Provisions™) violate RLUIPA because they subject religious
institutions to a different and commonly more onerous set of forest conservation standards than
those that are applied to other similarly situated secular institutional uses. Based on the guidance
of the County Attomey and Planming Board staff, your predecessor, Célinty Executive Douglas
M. Duncan, directed County staff to “defer enforcement” of the Exclusionary Provisions.

1. RLUIPA

In 2000, the United States Congress enacted RLUIPA in order to codify existing Free Exercise,
Establishment Clause and Equal Protection rights guaranteed by the United States Constitution.
Midrash Sephardi, Inc. v. Town of Surfside, 366 F.3d 1214, 1238 (11th Cir. 2004). RLUIPA has
two separate provisions that protect the religious institution’s use of land. First, Section 2(a)
prohibits governments from imposing a land use regulation that places a substantial burden on
religious uses and second, Section 2(b) requires governments to treat religious uses on equal
terms with nonreligious assembly uses. Section 2(b) is referred to as the “Equal Terms”
provision and provides that that “[n]o government shall impose or implement a land use
ggggx.l‘_atiou in a manner that treats a religious assembly or institution on less than equal

o
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terms with a nonreligious assembly or iustitution.” RLUTPA, Section 2(b)(1). Courts have
interpreted this provision as containing four elements, which if met, constitute an Equal Terms
violation: 1) the plaintiff must be a religious assembly or institntion, 2) subject to a land
use regulation, that 3) treats the religious assembly on less than equal terms, with 4) a
nonreligious assembly or institution.” Primera [glesia Bautisia Hispana of Boca Raton, Inc. v.
Broward County, 450 F.3d 1295, 1307-1308 (1 1th Cir. 2006).

For example, in Midrash Sephardi, the Eleventh Circuit invalidated a zoning ordinance that
prohibited churches and other religious uses in certain zoning districts where it permitted
similarly situated secular uses. The court found that the ordinance was a facial violation of the
Equal Terms provision of RLUIPA. The court examined the legislative history of Section (b)(1)
and stated that it was intended to prevent jurisdictions from excluding churches from places
where they permit theaters, meeting halls and other places where large groups assemble for
secure purposes. In Midrash, the court invalidated that section of the town’s zoning ordinance
on the grounds that it treated religious uses difterently than similarly situated secular uses.

Il The Forest Conservation Law

Through the Forest Conservation Law, Montgomery County regulates the impact of land use and
development on the County’s environmental resources, principally existing forests. Generally,
the Forest Conservation Law requites that, with certain minor exceptions, all land development
activities (including special exceptions uses) be subject to an approved forest conservation plan.
See Section 22A-11, Exhibit “A”. Key regulatory components of the forest conservation plan
review are the application of a reforestation requirement to preserve the amount of existing
forests and an afforestation requirement to require the establishment of a minimum percentage of
forest on properties where such resources are lacking. Generally, the Forest Conservation Law
requires the replanting of one-quarter (Y4) of an acre of forest land for each acre of existing forest
that has been cleared. /d. However, where the extent of clearing exceeds the applicable “forest
conservation threshold” for a particular property or project the replanting requirement is elevated
eight-fold to two (2) acres of replanting for each acre of clearing beyond the forest conservation
threshold. See Sections 22A-3 and -12(c), Exhibit “A”. Thus, the forest conservation threshold
1s an extremely important point of application in land development. An afforestation
requirement 1s applicable to a property with less than twenty (20%) percent of the net tract area
in forest cover and requires the replanting (either on-site or, in some cases, off-site) of new forest
cover equivalent to the applicable afforestation requirement. See Sections 22A-3 and -12(d),
Exhibit “A”.

II.  The Exclusionary Provisions

Section 22A-12 establishes the applicable forest conservation threshold and afforestation
requirements for each project or property by reference to various land use categories set forth in
table form. See Section 22A-12(a), Exhibit “A”. Secular institutional uses such as schools,
colleges, recreational facilities, parks, public offices, governmental offices, installations and
facilities are classified in the “Institutional Development Area” category. However, the
Exclusionary Provisions expressly exclude religious institutions from the Institutional
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Development Area category and instead provide that religious institutions must instead meet the
requirements of the base zone within which they are located. See Sections 22A-3 and -12
footnote 1, Exhibit “A”. Thus, through the Exclusionary Provisions, the Forest Conservation
Law applies one common set of forest conservation/afforestation standards to all secular
institutional uses in the County and a different, variable (and commonly more onerous) standard
to religious institutional uses.

Given current land costs and economic realities, these non-profit community serving institutions
are commonly required to locate in zones for which the applicable land use category
requirements are significantly more onerous that than those of the Institutional Development
Area category and yet a similar secular institutional use could locate on the same property with
the same zoning classification and be subject to a less onerous regulatory standard. For example,
private recreational facilities, movie theaters, town halls, and social clubs, located i the Rural
Cluster (“RC”) zone are required to meet the twenty (20%) percent forest conservation threshold
and fifteen (15%) percent afforestation standard applicable to the Institutional Development Area
category, while a religious institution located at that same site is required to meet the fifty (50%)
percent forest conservation threshold and twenty (20%) percent afforestation standards
applicable to the “Agricultural and Resource Areas” category. See Sections 22A-3 and -12,
Exhibit “A”. As such, a secular institutional use could develop up to eighty (80%) percent of its
lot area in the RC Zone and only have to provide one-quarter (%) acre of planted forest area per
each acre of removed forest area. By contrast a religious institution proposing the same scope of
development on the same property would be required to replace removed forest area with one-
quarter (%) acre of new forest fand for the first fifty (50%) percent of net lot area and, in
addition, provide two (2) acres of new forest for each acre removed over fifty (50%) percent.
Therefore, the church is required to provide eight (8) times the replacement rate of removed
forest area between fifty (50%) percent and eighty (80%) percent of the net lot area than a
similarly situated secular use in the RC Zone. This is a significant financial and regulatory
burden without a corresponding public policy benefit.

IV.  Legislative History of the Exclusionary Provisions T
The Exclusionary Provisions were added to the Forest Conservation Law in 2001 through
Montgomery County Council Bill 35-00. The legislative history of Bill 35-00 shows that the
Office of the County Attorney repeatedly advised that the Exclusionary Provisions could “violate
the First Amendment to the United States Constitution” and RLUIPA. See Office of the County
Attorney Memorandum to the Office of the County Executive, dated January 2, 2001, attached as
Exhibit “B”. The Montgomery County Department of Parks and Planning agreed with the
County Attorney and recommended that “the proposed language should be struck and that
religious institutions be added to the institutional development area definition.” See
Montgomery County Planning Board Memorandum to Montgomery County Council, dated
March 1, 2001, attached as Exhibit “C”.

The legislative record for Bill 35-00 does not explain why the County Council chose to ignore
the advice of the County Attorey and Planning Board’s staff regarding the Exclusionary
Provisions, but it does contain a statement by Council Staff dismissing these concerns and taking
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the position that because certain private secular institutional uses are required to obtain a special
‘exception while religious institutions are permitted in all zones, the regulatory distinction
promulgated in the Exclusionary Provision is not unlawful. See County Council Staff
Memorandum to County Council, dated June 5, 2001, attached as Exhibit “D”. This position is
without a sound basis in law or fact for the following reasons: 1) the special exception review
process is not a substitute or alternative for the forest conservation plan review process, special
exception applications are required to obtain approval of a forest conservation plan prior review
by the Board of Appeals (indeed, the special exception process does not provide any mechanism
for altering the Forest Conservation requirements and Section 22A-11(c)}(2) prohibits the Board
of Appeals from approving special exception uses in conflict with the forest conservation plan);
2) special exceptions constitute only a fraction of private secular institutional uses (i.e. farm
markets; small group homes; and family and group day care homes do not require a special
exception); and 3) public institutional uses (1.e. community centers, libraries, museums,
government offices and facilities) do not require special exception approval.

Following the County Council’s approval of Bill 35-00, the Office of the County Attorney, in a
memorandum dated, August 6, 2001, reiterated its position that the Exclusionary Provisions
violated the U.S. Constitution and RLUIPA. See Office of the County Attorney Memorandum fo
the County Executive, dated, August 6, 2001, attached as Exhibit “E”. Finally, when Bill 35-00
was sent to the County Executive for approval, the then County Executive, Douglas M. Duncan,
directed the Chief Administrative Officer to “defer enforcement of the constitutionally offensive
provision of the bill” based on the County Attorney’s advice. See County Executive
Memorandum to the President of the County Council, dated August 6, 2001, attached as Exhibit

£5F33

The legislative history of Bill 35-00 does not, and cannot, provide any justification as to why
religious institutions are held to different and commonly more onerous forest conservation
requirements than those which are applied to similarly situated secular institutional uses.
Therefore, we respectively request your assistance in seeking the introduction of legislation to
repeal the Exclusionary Provisions. Please let me know if you have any questions or if we can
provide any additional information regarding our position. o

Sincerely

Mark M. Viani

Enclosures

cc: Reverend Doctor Guy A. Williams, Sr.
Philip Perrine, Perrine Planning & Zoning
Kenneth W. Wire

V4309374
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LEXSEE 224 F3D 283

BIRGIT EHLERS-RENZI; VINCENT RENZI, Plaintiffs-Appellees, v. CONNELLY
SCHOOL OF THE HOLY CHILD, INCORPORATED, Defendant-Appellant. THE
AMERICAN JEWISH CONGRESS; THE BECKET FUND FOR RELIGIOUS
LIBERTY; THE CONVENTION OF THE PROTESTANT EPISCOPAL CHURCH
OF THE DIOCESEOF WASHINGTON; GENERAL CONFERENCE
CORPORATION OF SEVENTH-DAY ADVENTISTS; NATIONAL JEWISH
COMMISSIONON LAW AND PUBLIC POLICY; THE ROMAN CATHOLIC
ARCHDIOCESE OF WASHINGTON; UNION OF ORTHODOX JEWISH
CONGREGATION OF AMERICA; AMERICAN CIVIL LIBERTIES UNION OF
MARYLAND; AMERICAN CIVIL LIBERTIES UNION OF THE NATIONAL
CAPITAL AREA, Amici Curiae.

No. 99-2352

UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT

224 F.3d 283; 2000 U.S. App. LEXIS 19840

May 2, 2000, Argued
August 14, 2000, Decided

SUBSEQUENT HISTORY: |**1| Certiorari Denied
February 26, 2001, Reported at: 2001 U.S. LEXIS 1738.

PRIOR HISTORY:  Appeal from the United States
District Court for the District of Maryland, at Greenbelt.
J. Frederick Motz, Chief District Judge. (CA-99-1512-
JFM). :

DISPOSITION: REVERSED

COUNSEL: ARGUED: John G. Roberts, Jr., HOGAN
& HARTSON, L.L.P., Washington, D.C., for Appellant.

Vincent D. Renzi, Potomac, Maryland, for Appellees.

ON BRIEF: Gregory G. Garre, HOGAN & HARTSON,
L.L.P., Washington, D.C.; William K. Wilburn, Sara
Beiro Farabow, SEYFARTH, SHAW, FAIRWEATHER
& GERALDSON, Washington, D.C., for Appellant.

Kevin J. Hasson, Eric W. Treene, Roman P. Storzer,
THE BECKET FUND FOR RELIGIOUS LIBERTY,
Washington, D.C., for Amici Curiae American Jewish
Congress, et al.

Arthur B. Spitzer, AMERICAN CIVIL LIBERTIES
UNION OF THE NATIONAL CAPITAL AREA, Wash-
ington, D.C.; Dwight H. Sullivan, AMERICAN CIVIL

LIBERTIES UNION OF MARYLAND, Baltimore,
Maryland, for Amici Curiae Unions.

JUDGES: Before WIDENER, MURNAGHAN, and
NIEMEYER, Circuit Judges. Judge Niemeyer wrote the
opinion, in which Judge Widener joined. Judge Murna-
ghan wrote a dissenting opinion.

OPINION BY: NIEMEYER

OPINION
[*284] NIEMEYER, Circuit Judge:

Birgit Ehlers-Renzi and her husband, Vincent Renzi,
Montgomery County, Maryland, homeowners who live
across [**2] from a Roman Catholic school which is
constructing improvements and additions to the school
without obtaining a "special exception," challenge the
constitutionality of Montgomery County Zoning Ordi-
nance § 59-G-2.19(c), which exempts such schools from
the special exception requirement. The Renzis contend
that the ordinance violates the Establishment Clause of
the First Amendment, as applied to the States through the
Fourteenth Amendment,

The district court, agreeing with the Renzis, declared
the ordinance unconstitutional and enjoined the school
from continuing construction, except to complete a park-
ing lot and sediment pond, on which |[*285] construc-
tion had already begun. For the reasons that follow, we
reverse.
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224 F.3d 283, *; 2000 U.S. App. LEXIS 19840, **

I

The Connelly School of the Holy Child, Inc. ("Con-
nelly School”) operates a non-profit, college-preparatory
school for young women in grades 6 through 12, under
the auspices of the Roman Catholic Church. In the
school, according to its catalog, "Christian values are not
only taught in the classroom but put into practice,” and
students are required to take religion courses and attend
masses. Connelly School opened in 1961 and is situated
on ten acres of land on Bradley Boulevard [**3] in Po-
tomac, Maryland. The school and the land are owned by
the Society of the Holy Child Jesus, Inc., a Pennsylvania
corporation, which also operates under the auspices of
the Roman Catholic Church. The school, which had an
enrollment of 413 students during the 1999-2000 aca-
demic year, operates from a large main building, two
modular classrooms located in trailers, and a home with
an attached chapel. The property also includes athletic
fields and parking lots.

After initiating a fund-raising campaign and hiring
an architectural firm, Connelly School finalized plans to
remove two existing structures, as well as the trailers,
and to construct a 30,000 square-foot, two-story building
to contain classrooms, a library, facilities for music and
art programs, and other educational areas. The plans also
provide for the construction of additional parking areas.

Before beginning construction, Connelly School in-
formed neighboring landowners that it would not seek a
special exception for its construction plans because § 59-
(-2.19(c) of the Montgomery County Zoning Ordinance
("Zoning Ordinance™) exempts from the special excep-
tion requirement parochial schools located on land
owned or leased |**4] by a church or religious organiza-
tion. After receiving that notice, the Renzis, who live
across the sireet from Connelly School, requested that
Montgomery County determine whether Connelly
School was indeed exempt from the requirement to ob-
tain a special exception. When the County ruled that
Connelly School was exempt from the special exception
requirement, the Renzis filed an administrative appeal
with the Montgomery County Board of Appeals. They
subsequently withdrew that appeal, however, and instead
filed this action for a declaratory judgment and injunc-
tive relief, alleging that the exemption and the school's
reliance on the exemption violate the Establishment
Clause of the First Amendment.

On cross-motions for summary judgment, the dis-
trict court ruled that Zoning Ordinance § 59-G-2.19(c)
violated the Establishment Clause. See Renzi v. Connelly
Sch. of the Holy Child, Inc., 61 F. Supp. 2d 440 (D. Md
1999). Applying the test set forth in Lemon v. Kurtzman,
403 U.S. 602, 29 L. Ed. 2d 745, 91 S. Ct. 2105 (1971),
the court determined that the exemption in the Zoning

Ordinance did not have a secular legislative purpose,
rejecting Connelly School's [**5] argument that it en-
couraged the private use of under-utilized pubtic-school
facilities, promoted education, and alleviated govern-
mental interference with religion. The court reasoned
that even if the exemption did minimize such interfer-
ence, "that purpose would be constitutionally insuffi-
cient” because it is "wholly conjectural and does not re-
late to any identified risk of 'significant’ governmental
interference with religious affairs.” The district court also
ruled that the exemption impermissibly advanced relig-
ion because it allowed religious schools to escape the
density restrictions in the Zoning Ordinance that were
applicable to secular schools and thereby more easily
increase their enrollment and fulfill their financial obli-
gations.

This appeal followed.
1

The Montgomery County Zoning Ordinance ordi-
narily requires private educational [*286] institutions
and other nonresidential uses in residential areas to ob-
tain a "special exception” before constructing improve-
ments and additions, such as those planned by Connelly
School. Zoning Ordinance § 59-C-1.31. To obtain a spe-
cial exception, a private school is required to file a peti-
tion containing specified information, including a state-
ment [**6] explaining "in detail how the special excep-
tion is proposed to be operated,” and supported by a plat,
drawings, and a site plan for the proposed construction.
ld §§ 59-Ad.22(a), 59-G-2.19(b). The petition may be
granted only after public notice and hearing, see id § 59-
A-4.41(a), during which residents may testify on the pe-
tition, and the Board of Appeals may grant a special ex-
ception petition only if it finds that the private school's
use "will not constitute a nuisance"; that it will be
"housed in buildings architecturally compatible with
other buildings in the surrounding neighborhood"; that it
will not "affect adversely or change the present character
or future development of the surrounding residential
community”; and that it "can and will be developed in
conformity with" various specified requirements, id §
59-G-2.19(a). The Zoning Ordinance provides, in addi-
tion, that the special exception use must be inspected
annually for compliance with restrictions imposed in
connection with the special exception, that the special
exception holder must respond to any ongoing com-
plaints of noncompliance, and that the special exception
use is subject to revocation. See id. [**7] § 59-G1.3(a),

(b), (e).

The requirement to obtain a special exception, how-
ever, does not apply to all nonresidential uses. In particu-
lar, Zoning Ordinance § 59-G-2.19(c) provides the fol-
lowing exemption:



Page 3

224 F.3d 283, *; 2000 U.S. App. LEXIS 19840, **

The requirements of this section shall
not apply to the use of any lot, lots or tract
of fand for any private educational institu-
tion, or parochial school, which is located
in a building or on premises owned or
leased by any church or religious organi-

. zation, the government of the United
States, the State of Maryland or any
agency thereof, Montgomery County or
any incorporated village or town within
Montgomery County.

While Zoning Ordinance § 59-G-2.19(c) exempits from
the special exception requirement private schools located
on property owned or leased either by the national, state,
or local government or by a church or religious organiza-
tion, it is the portion exempting a "parochial school,
which is located in a building or on premises owned or
leased by any church or religious organization” that the
Renzis challenge as improperly establishing religion.

Connelly School argues that the exemption created
by Zoning Ordinance § 59-G-2,19(c) represents an ap-
propriate [**8] effort by Montgomery County to ac-
commodate religion "by simply excusing religiously-
affiliated entities from regulatory burdens placed on oth-
ers." It maintains that the exemption’s purpose is to alle-
viate government interference with the ability of reli-
gious organizations to fulfill their religious missions; that
its effect is to "make it easier” for religious organizations
to advance religion; and that it avoids the entanglement
"that would follow from subjecting religious schools to
the special exception process.”

The Renzis contend, on the other hand, that Zoning
Ordinance § 59-G-2.19(c) evinces no secular legislative
purpose and that it does not "remove a burden from the
free exercise of religion" as required for Connelly
School's "accommodation of religion' argument.”" They
argue that the exemption also indirectly aids religion.
While they acknowledge that such aid is permissible if it
arises from a neutral and generally applicable law, they
maintain that it is impermissible when it "only benefits
religious landowners.” Finally, the Renzis argue that

Zoning Ordinance § 59-G-2.19(c) fosters excessive gov- -

ernment entanglement with religion because it "is likely
1o cause or intensify [**9] political fragmentation and
divisiveness along religious lines."

[*287] We are thus confronted with the question of
whether exempting a parochial school from the proce-
dures and restrictions otherwise required to obtain a spe-
cial exception in Montgomery County violates the Estab-
lishment Clause of the First Amendment.

111

The Establishment Ciause prohibits Congress and,
through the Fourteenth Amendment, the States from
making any law "respecting an establishment of relig-
ion." U.S. Const. amend. I; see also Cantwell v. Con-
necticut, 310 US. 296, 303-04, 84 L. Ed 1213, 60 8. Ct.
900 (1940;. "Establishment" connotes "sponsorship, fi-
nancial support, and active involvement of the sovereign
in religious activity." Walz v. Tax Comm'n, 397 U.S. 664,
668, 25 L. Ed. 2d 697, 90 S. Ct. 1409 (1970). But recog-
nizing that "this Nation's history has not been one of en-
tirely sanitized separation between Church and State,”
the Supreme Court has noted that it "has never been
thought either possible or desirable to enforce a regime
of total separation." Committee for Pub. Educ. & Reli-
gious Liberty v. Nyquist, 413 U.S. 756, 760, 37 L. Ed. 2d
948, 93 8. Ct. 2955 (1973). |**10] Thus, the principle is
"fixed" that a government program or law "which in
some manner aids an institution with a religious affilia-
tion" does not, for that reason alone, violate the Estab-
lishment Clause. Mueller v. Allen, 463 U.S. 388, 393, 77
L. Ed 2d 721, 103 8. Ct. 3062 {1983).

But the prohibition against the establishment of re-
ligion does require government neutrality toward religion
and among veligions. See Rosenberger v. Rector & Visi-
tors of Univ. of Va.,, 515 UU.S. 819, 839, 132 L. Ed. 2d
700, 115 8. Ct. 2510 (1995); Board of Educ. of Kiryas
Joel Village Sch. Dist. v. Grumet, 512 U.S. 687, 696, 129
L. Ed 2d 546, 114 5. Cr. 2481 (1994) (opinion of Souter,
1). Aud this neutrality may be a "benevolent newtrality.”
Walz, 397 U.S. at 669. Indeed, the government is entitled
to accommodate religion without violating the Estab-
lishment Clause, and at times the government must do
so. See Corporation of the Presiding Bishop of the
Church of Jesus Christ of Latter-Day Saints v. Amos, 483
US. 327, 338 97 L. Ed 24 273, 107 S. Ct. 2862 (1987)
(The Establishment Clause provides "ample room for
accommodation [**11] of religion"); Haobbie v. Unem-
ployment Appeals Comm'n, 480 U.S. 136, 144, 94 L. Ed
2d 190, 107 8. Cr. 1046 (1987) ("The government may
(and sometimes must) accommodate religious prac-
tices"); Lynch v. Donnelly, 465 U.S. 668, 673, 79 L. Ed.
24 604, 104 S. Ct. 1355 (1984) (The Constitution "af-
firmatively mandates accommodation, not merely toler-
ance, of all religions™). The limits of this accommodation
by government are not "co-extensive with the noninter-
ference mandated by the Free Exercise Clause." Amos,
483 U.5. ar 334 (quoting Walz, 397 U.S. at 673).

This authorized, and sometimes mandatory, accom-
modation of religion is a necessary aspect of the Estab-
lishment Clause jurisprudence because, without it, gov-
ernment would find itself effectively and unconstitution-
ally promoting the absence of religion over its practice.
See Lynch, 465 US. at 673 ("Anything less would re-
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quire the ‘callous indifference’ we have said was never
intended by the Establishment Clause"); School Dist. of
Abington Township v. Schempp, 374 U.S. 203, 225, 10 L.
‘Ed 2d 844, 83 S. Ct. 1560 (1963) ("The State may not
[**12] establish a 'religion of secularism' in the sense of
affirmatively opposing or showing hostility to religion™);
Zorach v, Clauson, 343 U.S. 306, 314, 96 L. Ed 954, 72
S. Cr. 679 (1952) (To hold that the government may not
"respect[] the religious nature of our people and accom-
modate{] the public service to their spiritual needs"
would be to "prefer[] those who believe in no religion
over those who do believe").

The line between benevolent neutrality and permis-
sible accommodation, on [*288] the one hand, and im-
proper sponsorship or interference, on the other, must be
delicately drawn both to protect the free exercise of relig-
ion and to prohibit its establishment. In Lemon v. Kurtz-
man, 403 U.S. 602, 29 L. Ed 2d 745, 91 8. Ct 2105
{7971}, the Supreme Court articulated a test for drawing
that line, a test that has since been frequently criticized in
its application. ° See, e.g., Michael W. McConnell, Reli-
gious Freedom at a Crossroads, 59 U Chi, L. Rev. 115,
118 (1992) (in the Lemon test, "the Court has contrived a
formula for interpreting the Establishment Clause that
contains inconsistencies within a single test”). And
[**13] while cases since Lemon continue to apply and
adapt the test to various circumstances, see, e.g., Mitchell
v. Helms, 530 U.S. 793, 147 L. Ed 2d 660, 120 S. Ct.
2530, 2540 ¢2000) (plurality opinion) (recognizing that
the Lemon test has been "recast” and "modified . . . for
purposes of evaluating aid to schools"), it has not been
overruled, see Koenick v. Felton, 190 F.3d 259, 265 (4th
Cir. 1999) ("The general principles we have relied on to
evaluate Establishment Clause claims have not substan-
tively changed since the Lemon line of cases was de-
cided"). Under Lemon, for a legislative act to withstand
an Establishment Clause challenge, (1) it must have a
secular legislative purpose; (2) its principal or primary
effect must neither advance nor inhibit religion; and (3) it
must not foster excessive governmental entanglement
with religion. See 403 U.S. at 612-13. While the Lemon
test thus provides "helpful signposts” for analyzing Es-
tablishment Clause challenges, Hunt v. McNair, 413 U.S.
734,741, 37 L. Ed 24 923, 93 S. Ct. 2868 (1973, Muel-
ler, 463 U.S. at 394, the structure for its application
[**14] to areligious exemption, such as that before us in
this case, is more clearly provided by Amos, where the
Court held that the exemption of religious organizations
from the prohibition against religious discrimination in
employment of Title VII of the Civil Rights Act of 1964
does not improperly establish religion in violation of the
First Amendment. See Amos, 483 U.S. at 339-40. Ac-
cordingly, we now apply the Lemon test as refined in
Amos to analyze the exemption of religious organizations

from the requirements imposed by the Montgomery
County Zoning Ordinance.

* This criticism has come even from members
of the Supreme Court. See, e.g., Kirvas Joel 512
U.S. at 718-19 (O'Connor, J., concurring); id. at
750-51 (Scalia, J., dissenting, joined by
Rehnquist, C.J., and Thomas, J.); Lamb's Chapel
v. Center Moriches Union Free Sch. Dist., 508
U5, 384, 398-400, 124 L. Ed 24 352, 113 8. Ct.
2141 (1993) (Scalia, J., concurring in the judg-
ment, joined by Thomas, 1.); Wallace v. Jaffree,
472 U.5. 38, 68-69, 86 L. FEd 2d 29, 105 5. Ct.
2479 (71983} (O'Connor, J., concurring in the
judgment).

[**13] IV

Under the first of Lemon's three prongs, we ask
whether Zoning Ordinance § 59-G-2.19(c) has a "secular
legislative purpose." Lemon, 403 US. at 612. And as
refined in 4mos for statutory exemptions, we determine
whether the government has "abandoned neutrality and
acted with the intent of promoting a particular point of
view in religious matters.” Amos, 483 U.S. at 335. This
secular purpose prong presents a "fairly low hurdle,”
Barghout v. Bureau of Kosher Meat & Food Control, 66
F.3d 1337, 1345 (4th Cir. 1995), which may be cleared
by finding "a plausible secular purpose™ on the face of
the regulation, Mueller, 463 U.S. at 394-95.

Connelly School advances several plausible secular
purposes revealed by the Montgomery County Zoning
Ordinance. It notes that by exempting parochial schools
from the special exception procedure, Montgomery
County avoids the interference with such schools' reli-
gious missions that otherwise might result from subject-
ing the schools to the scrutiny and procedures that the
Zoning Ordinance otherwise would require. Connelly
Schoo! [*289] also notes that by "stepping out of the
way of religion, [**16} " the County avoids the creation
of a forum in which anti-religious animus underlying
opposition to a special exception petition might be ex-
pressed. These purposes are indeed plausibly evident on
the face of the ordinance and have been found valid in
analogous contexts by the Supreme Court in Amos and
by this court in Forest Hills Early Learning Ctr., Inc. v.
Grace Baptist Church, 846 F.2d 260, 263-64 (4th Cir.

- 1988) (upholding exemption for religious daycare cen-

ters from licensing requirements). See also Walz, 397
US. at 673 ("Grants of exemption historically guard
against the danger of hostility toward religion").

In Amos, the Supreme Court applied Lemon's first
prong to an exemption in Title VII of the Civil Rights
Act of 1964 that permitted religious organizations to
discriminate in employment on the basis of religion. The
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Court found that the exemption served a permissible
secular purpose because it "alleviated significant gov-
emmental interference with the ability of religious or-
‘ganizations to define and carry out their religious mis-
sions." Amos, 483 U.S. at 335. This same reasoning ap-
plies to the exemption contained [**17] in Zoning Ordi-
nance § 59-G-2.19(c). This exemption spares Connelly
School from the rigorous review of numerous subjective
factors that otherwise could interfere with implementa-
tion of its mission. The exemption from the special ex-
ception requirement relieves Connelly School from hav-
ing to justify its religious or religion-related needs before
civil authorities and convince those authorities that the
school's renovations and additions satisfy such subjective
requirements as, for example, "architectural[} compatibil-
ity" or conformity with "the present character . . . of the
community.” Would a cross on a building offend citizens
in the neighborhood? Would Gothic windows offend a
neighborhood that was determined 10 maintain an
American colonial style? Would a chapel or chapel bell
or chapel organ offend? The exemption also extricates
Montgomery County from the resolution of disputes that
could have a religious underpinning. Would citizen chal-
lenges actually be cloaking anti-religion or anti-
denomination animosity? In short, the low threshold of
this first Lemon prong is readily cleared by the Zoning
Ordinance's plausible purpose of extricating Montgom-
ery County from these involvements [**18] in religion.

We reached the same conclusion in Forest Hills, in
which we upheld an exemption of religious daycare cen-
ters from licensing requirements. We concluded that the
exemption had the legitimate secular purpose of "avoid-
ing interference with the execution of religious missions
in a nonprofit area in which a church operates" and
thereby "preventing state interference with church pro-
grams that provide education and care for children," even
though the instruction at the daycare centers may not
have been explicitly religious. Forest Hills, 846 F.2d at
263-64.

When confronted with a similar circumstance, the
Seventh Circuit reached a similar conclusion in Cohen v.
City of Des Plaines, 8 F.3d 484 (7th Cir. 1993), where it
rejected a constitutional challenge to a zoning ordinance
exempting church daycare centers from the requirement
of obtaining a special use permit. Even though the ex-
emption applied to daycare centers operated in churches
irrespective of whether they provided religious instruc-
tion, the court held that it had "the secular purpose of
minimizing governmental meddling in religious affairs
notwithstanding that [it] does not explicitly [**19] state
that {daycare centers] operated in churches in residential
areas must give care or instruction defined as 'religious."
Cohen, 8 F.3d at 491.

The Renzis urge that we reject the applicability of
these precedents to this case, arguing that Zoning Ordi-
nance § 59-G-2.19(c) reveals no secular purpose on its
face because the literal language of the exemption
reaches not only parochial schools but also any other
private school [*290] that happens to be located on land
owned by a religious organization. They argue that the
breadth of this exemption belies any purpose to extricate
Montgomery County from religious matters but rather
indicates a purpose to favor religious landowners. In
support of this argument, they conjure up hypotheticals
involving use of the exemption by secular entities, such
as a cosmetology school, that operate on land owned by a
church. This argument fails on two levels.

First, it must be recognized that the Renzis are chal-
lenging the utilization of the exemption by a Roman
Catholic school to construct improvements and additions
to a school located on property owned by a corporation
operated under the auspices of the Roman Catholic
Church. Thus, we [**20] do not have before us any of
the hypothetical situations advanced by the Renzis. The
Renzis respond by noting that they styled their action as
a facial challenge and that therefore they may argue the
constitutionality of the Zoning Ordinance under any hy-
pothetical set of circumstances. But their standing de-
rives from their status as neighbors challenging the par-
ticular improvements and additions being constructed by
Connelly School, a religious school operated on property
owned by a religious organization. The "traditional rule"
is that one "o whom a statute may constitutionally be
applied may not challenge that statute on the ground that
it may conceivably be applied unconstitutionally to oth-
ers in situations not before the court." Los Angeles Police
Dep't v. United Reported Publishing Corp., 528 U.S. 32,
120 8. Ct. 483, 489, 145 L. Ed 2d 451 (1999) (quoting
New York v. Ferber, 458 US. 747, 767, 73 L. Ed 2d
1113, 102 8. Ct. 3348 (1982)); Tilton v. Richardson, 403
US. 672, 682, 29 L. Ed 2d 790, 91 8. Cr. 2091 ¢1971)
{plurality opinion) (under the Establishment Clause, "we
cannot . . . strike down an Act of Congress on the basis
of a hypothetical 'profile™ [**21] of a party not before
the court).

Second, even if we look beyond the scope of the
Renzis' challenge against Connelly School in this case,
the possibility that the exemption would be applied in a
completely areligious setting is remote. The Zoning Or-
dinance does not exempt landowners but rather school
uses. Thus, the ordinance exempts any private school
located on property owned by a religious organization.
Whether the school is denominated parochial or nonsec-
tarian, the inquiry into the school's operation and its rela-
tionship to religion would risk the same religious entan-
glement. Because of this risk, in Forest Hills we ex-
pressly disavowed any inquiry into whether the activities
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undertaken by religious organizations were actually reli-
gious and we rejected the argument that an exemption for
a religious organization is valid only if it performs a de-
‘monstrably religious function. See 846 F.2d at 263, see
also Amos, 483 U.S. at 336 ("1t is a significant burden on
a religious organization to require it . . . to predict which
of its activities a secular court will consider religious");
Cohen, 8 F.3d at 490 ("It is not up to legislatures [**22]
(or to courts for that matter) to say what activities are
sufficiently ‘religious™). As James Madison put it in his
Memorial and Remonstrance Against Religious Assess-
ments of 1786, such an inquiry would "imply . . . that the
civil magistrate is a competent judge of religious truth,”
which is "an arrogant pretension." The Complete Bill of
Rights: The Drafis, Debates, Sources, and Origins 48
(Neil H. Cogan ed. 1997). Because the exemption applies
to any private school located on land owned by a reli-
gious organization, religion is the defining aspect of the
exemption, and we therefore believe that the exemption
plausibly aims to alleviate government interference with
religion.

At bottom, the exemption at issue in this case frees
Connelly School from obtaining a special exception only
because the school has a religious connection. The very
existence of the school is premised on a religious mis-
sion. See Walz, 397 U.S. at 671 ("To assure future adher-
ents [*291] of a particular faith" is "an affirmative if not
dominant policy of church schools"). And necessary to
the fulfillment of this mission is the existence of facilities
which Connelly School deems adequate to |**23] carry
on its religious instruction. An official of the school
stated this explicitly, averring that the school "needs to
renovate in order to meet the educational and religious
mission of the Roman Catholic Church, the Society [of
the Holy Child Jesus], and the School." By removing the
requirement to obtain a special exception, Montgomery
County not only lifts a burden from the school's exercise
of religion but also extricates itself from potential inter-
ference with the school's religious mission.

The second prong of the Lemon test prompts inquiry
into whether the statutory exemption has a “"principal or
primary effect" that "neither advances nor inhibits relig-
ion." 403 U.5. ar 612. The Renzis argue that the exemp-
tion impermissibly advances religion by "providing reli-
gious organizations an exclusive benefit." While Con-
nelly School acknowledges that Zoning Ordinance § 59-
G-2.19(c) "may well indirectly promote the ability of
religious organizations to carry out their own religious
mission through the operation of the schools located on
their property,” it argues that the Establishment Clause
only forbids advancement of religion by the government
itself.

An exemption's [**24] effect of simply allowing a
religious school to "better . . . advance [its] purposes”

does not rise to a constitutionally prohibited magnitude.
Amos, 483 U.S. at 336; see also Mueller, 463 US. at
3%3. An unconstitutional effect occurs when "the gow-
ernment itself has advanced religion through its own ac-
tivities and influence." Amos, 483 U.S. at 337. In Forest
Hitls, we applied Amos to uphold a law that "adopted a
hands-off policy" in order to permit religious organiza-
tions "to advance their own teachings." Forest Hills, 846
F.2d at 263. Similarly, in this case, Montgomery County
has relieved religious schools of the administrative bur-
den of pursuing the special exception procedure. Any
advancement of religion that follows would be the result
of the religious schools' own acts in light of the exemp-
tion, as opposed to Montgomery County's elimination of
an otherwise applicable requirement. See Cohen, 8 F.3d
ar 492 ("The religious component of child care and edu-
cation activities in[the city] will come from church
members or leaders, not from government officials"); ¢f
Mitchell, 120 S. Ct. ar 2540 |**25] (plurality opinion)
(examining, in the context of aid to schools, "whether
any religious indoctrination that occurs in those schools
could reasonably be attributed to governmental action™).
Thus, when the district court in this case observed that
Zoning Ordinance § 59-G-2.19(c) would advantage Con-
nelly School over "non-profit nonsectarian private
schools™ by exempting Connelly School from density
restrictions, it identified a potential benefit resulting from
Connelly School's enrollment policy and attraction of
students, not from Montgomery County's policy of non-
interference. See Walz, 397 U.S. 664 at 668, 25 L. Ed. 2d
697, 90 8. Cr. 1409 (identifying sponsorship, support, or
involvement of the government in religion as the con-
cerns of the Establishment Clause). Echoing Amos, "we
do not see how any advancement of religion™ that is
achieved by Connelly School "can be fairly attributed to
{Montgomery County], as opposed to the Church.”
Amos, 483 U.S. ar 337.

Finally, Zoning Ordinance § 59-G-2.19(c) plainly
satisfies Lemon's third requirement that it not "foster 'an
excessive entanglement with religion.™ 403 U.S. at 613
(quoting Waiz, 397 U.S. af 674). [**26] Indeed, the par-
ties appear to agree that it has a disentangling aspect,
avoiding governmental intrusion into matters of religious
education. See Amos, 483 U.S. ar 339 ("It cannot be seri-
ously contended that [the challenged act] impermissibly
entangles church and state; the statute effectuates a
[*292] more complete separation of the two and avoids .
.. [an] intrusive inquiry into religious belief™); Cokhen, 8
F.3d at 493. While the Renzis rely on language in Lemon
to argue that the exemption presents "divisive political
potential,” 403 U.S. at 622, the Supreme Court subse-
quently confined this Lemon entanglement test to "cases
where direct financial subsidies are paid to parochiaj
schools or to teachers in parochial schools," Mueller, 463
US. ar403-04 n.11.
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Religion and the State wisely function in different
arenas, but the people attending each arena are the same.
Keeping religion and State distinct, while at the same
time protecting the freedom of the people to act fully in
both arenas, requires the State to recognize and even
interact with religion, but not to manage or incorporate
the religious arena itself [**27] by favoring religion
over non-religion, by favoring nonreligion over religion,
by favoring one religion over another, or by distinguish-
ing among religions. The State does not engage in any of
these establishment activities when it exempts religious
institutions from land-use regulations. Rather, such an
exemption removes the State from forums in which reli-
gious conflict might otherwise require improper State
action.

By providing an exemption to parochial schools or
to any private school on property owned by a religious
organization, Montgomery County has permissibly ac-
commodated religion by allowing these schools to oper-
ate or renovate their facilities without obtaining a special
exception. We plow no new ground in reaching this con-
clusion, which follows ineluctably from the holdings in
Amos, Forest Hills, and Cohen.

Accordingly, we hold that Zoning Ordinance § 59-
G-2.19(c) does not violate the Establishment Clause of
the First Amendment, and the judgment of the district
court is therefore

REVERSED.
DISSENT BY: MURNAGHAN

DISSENT
MURNAGHAN, Circuit Judge, dissenting;

The natural tension that exists between the Estab-
lishment and Free Exercise Clauses of the First Amend-
ment [**28] requires that delicate lines be drawn. Al-
though I agree with the analytical approach taken by the
majority, 1 disagree with where they have drawn the line
in this case. Because I do not agree that Montgomery
County Zoning Ordinance § 59-G-2.19(c) is a permissi-
ble accommodation of retigion, I conclude that it violates
the Establishment Clause of the First Amendment and,
accordingly, I dissent.

Relying on the rationale of Corporation of the Pre-
siding Bishop of the Church of Jesus Christ of Latter-
Day Saints v. Amos, 483 U.S. 327, 97 L. Ed. 2d 273, 107
S. Cr 2862 (1987), the majority concludes that Mont-
gomery County Zoning Ordinance § 59-G-2.19(c) passes
the first prong of the test laid out in Lemon v. Kurtzman,
403 US. 602, 29 L. Ed 2d 745, 91 8. Cr. 2105 (1971),
because it has a legitimate secular purpose: to alleviate

"significant governmental interference with the ability of
religious organizations to define and carry out their reli-
gious missions." Amos, 483 U.S. ar 335. Specifically, the
majority found that the challenged ordinance “spares
Connelly School from the rigorous review of numerous
subjective factors that otherwise [**29] could interfere
with implementation of its mission." (224 F.3d 283,
2000 U.S. App. LEXIS 19840, at *17).

1 disagree. Application of the County's special ex-
ception procedures to the Connelly School would not
significantly interfere with the school's ability to define
and carry out its mission. There 1s no danger that Mont-
gomery County will become involved in regulating the
school's program of religious education by simply en-
forcing the generally applicable zoning rules and special
exception procedures at issue in [*293] this case. The
special exception procedures do not burden the exercise
of religion in the same way or to the same degree as did
the employee hiring requirements at issue in Amos or the
daycare program regulations at issue in Forest Hills
Early Learning Center v. Grace Baptist Church, 846
F.2d 260 (4th Cir. 1988). There is an important differ-
ence between regulations that reach into an organiza-
tion's program and personnel, on the one hand, and those
that only impact the development of its physical facili-
ties, on the other. What goes on within the walls of the
church buildings is of far greater significance than the
configuration of those buildings. By failing to draw a
meaningful line [**30] between "significant” and "inci-
dental” interference with religious institutions, I fear the
majority is inappropriately expanding the Amos principle
and, as a result, traveling down a path that will ultimately
render the Establishment Clause meaningless.

I find further support for my conclusion that the
challenged ordinance does not serve the secular purpose
of avoiding governmental interference with the church's
mission in the language of the ordinance itself. On its
face, County Zoning Ordinance § 59-G-2.19(c) applies
not only to religious schools, but also to secular schools
operated on property owned or leased by religious insti-
tutions, If the ordinance were a legitimate effort to avoid
interference with the mission of religious schools, it
would not be written so as to extend its benefits to
schools that are not engaged in any sort of religious mis-
sion. The overinclusive language of the ordinance belies
the legislative purpose accepted by the majority. For both
of these reasons, therefore, 1 conclude that County Zon-
ing Ordinance § 59-G-2.19(c) was not enacted with the
legitimate secular purpose of avoiding governmental
interference with the free exercise of religion.

[**31] In Amos, the Supreme Court marked a path
for legislative actions which relieve religious institutions
from generally applicable regulatory burdens in order to
better accommodate the free exercise of religion. This
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224 F.3d 283, *; 2000 U.S. App. LEXIS 19840, **

court followed that path in Forest Hills by upholding a
legislative exemption in Virginia which relieves relig-
iously affiliated daycare centers from the burdens of ii-
“censing requirements applied to secular daycare facili-
ties. In both Amos and Forest Hills, one can easily dis-
cern a genuine effort to allow religious institutions to
operate programs and thereby fulfill their missions with-
out significant, substantive interference from the gov-

ernment. In this case, however, | do not see any such
genuine effort. Instead, | see something that looks very
much like ordinary favoritism for religious property
owners in Montgomery County. Because I believe that
such favoritism is precisely what the Establishment
Clause forbids, I would hold that Montgomery County
Zoning Ordinance § 59-G-2.19(¢) is mvalid.



CONSTITUTIONAL LAW — ESTABLISHMENT CLAUSE — FOURTH
CIRCUIT UPHOLDS ZONING EXEMPTION FOR RELIGIOUS INSTI-
TUTIONS, — Ehlers-Re 1zi 7. Connelly School of the Holy Child, Inc.,
224 F.3d 283 (4th Cir. 2000).

American courts and legislatures face a difficult ongoing negotia-
tion between the separation of church and state mandated by the Es-
tablishment Clause! and their reluctance to act in ways that might in-
terfere with or burden tue mission of religious institutions. One of the
challenges for courts, inherent in this tension, is defining the line be-
tween impermissible government assistance and neutral nonassist-
ance.” Cases that involve exemptions or benefits for religious institu-
tions often implicate this difficult distinction. Recently, in Ehlers-
Renzi v. Connelly School of the Holy Child, Inc.,* the Fourth Circuit
held that a zoning exemption favoring religious landowners does not
unconstitutionally assist a religious institution. Based on strained rea-
soning and a misreading of precedent, the court’s decision allows the
state to endorse religious purposes — and landowners — over secular
ones in violation of the Establishment Clause.

The Connelly School of the Holy Child is a private religious school
located on ten acres of land in Potomac, Maryland.* The school and
the land are owned by a religious organization, and the school actively
promotes Christian values.5 Before undertaking a large-scale renova-
tion project, the School informed neighboring landowners that it was
exempt from the need to seek permission from the county zoning
board.s Although the Montgomery County Zoning Ordinance gener-
ally requires a special exception for nonresidential construction on
residentially zoned land, section 59-G-2.19(c) exempts private or paro-
chial schools situated on land owned or leased by a church or religious
organization.?

! “Congress shail make no law respecting an establishment of religion ...." US. CoNnsT.
amend. I.

2 On the Establishment Clause, the Supreme Court has recently written: “Ina the gver 50 years
since Everson, we have consistently struggled to apply these simple words in the context of gov-
ernmental aid to religious schools, . . . [Clandor compels the acknowledgment that we can only
dimly perceive the boundaries of permissible government activity in this sensitive area.” Mitchell
v. Helms, 120 5. Ct. 2530, 2540 (zooo) (plurality opinion) (citations omitted) (internal quotation
marks omitted).

3 224 F.3d 283 (4th Cir. 2000),

* Id. at 285,

5 The Society of the Holy Child Jesus, operating under the auspices of the Roman Catholic
Church, owns the school, where “Christian values are not only taught in the classroom but put into
practice.” Religion classes and attendance at mass are required. [d.

8 Id.

T Id. at 285-86 (citing MONTGOMERY COUNTY, MD,, ZONING ORDINANCE, § 59-G-2.19(¢)

(1994)).

932
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The Renzis, who live across the street from the school, objected to
the exemption and filed an action in the United States District Court
for the District of Maryland.® They sought a declaratory judgment
holding that the exemption violates the Establishment Clause, and
they requested injunctive relief to prohibit the school from pursuing its
construction project.’ Both parties filed cross-motions for summary
judgment.'® Chief Judge Motz granted the plaintiffs’ motion for
summary judgment, holding that section 59-G-2.19(c} of the zoning or-
dinance violates the Establishment Clause.'’ Judge Motz applied the
Supreme Court’s Lemon?? test for determining whether a government
action impermissibly assists religion'® and concluded that the zoning
ordinance “fails to be neutral in a context where neutrality is possible”
and that, “[bly favoring sectarian schools over most other non-profit
private educational institutions, it belies any secular purpose and has a
principal effect of advancing religion.”

The Court of Appeals for the Fourth Circuit reversed. Writing for
the panel,’s Judge Niemeyer also applied the Lemon test, but held that
the county’s religious jandowner exemption does not violate the Es-
tablishment Clause. Judge Niemeyer acknowledged that the Estab-
lishment Clause requires “government neutrality toward religion and
among religions,”¢ but termed the exemption a “henevolent neutral-
ity."1? He explained that the Supreme Court’s decision in Corporation
of the Presiding Bishop of the Church of Jesus Christ of Latter-Day
Saints v. Amos'® had modified the first prong of the Lemon test, which
requires the state to demonstrate a valid secular purpose for a given
law, by making it easier for the state to demonstrate such a purpose.’?
The court accepted the school’s contention that the exemption simply
prevents government interference with the school’s religious mission
and thus determined that the zoning ordinance serves 2 sufficient

8 Renziv. Connelly Sch. of the Holy Child, 61 F. Supp. 2d 440 (D. Md. 1999)-

9 Id. at 441,

10 Id,

11 fd. at 448.

12 Lemon v. Kurtzman, 403 U.5. 602 (1g71).

13 The Lemon test has three prongs: “First, the statute must have a seculat legislative purpose;
second, its principal or primary effect must be one that neither advances nor inhibits religion
... finally, the statute must not foster an ‘excessive entanglement with religion.” [d. at 612-13
{citations omitted).

14 Renzi, 61 F. Supp. 2d at 444

15 Judge Widener joined Judge Niemeyer's opinion.

16 Ehlers-Renzi, 124 F.3d at 387.

17 1d. {quoting Walz v. Tax Commission, 307 U.S. 664, 669 (1970)).

18 483 U.S. 327 (1987). Amos upheld an exemption for a religious employer from Title VII of
the Civil Rights Act of 1964, which generally prohibits employment discrimination. Id. at 330.

19 See Ehlevs-Renzi, 224 F.3d at 288. According to Judge Niemeyer, courts should now inquire

only “whether the government ‘has abandoned neutrality and acted with the intent of promoting &
particular point of view in religious matters.”™ Id. (quoting Amos, 483 U.5. at 335).
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secular purpose.z° Turning to the second prong of the Lemon test, the
court concluded that the government was not impermissibly advancing
or inhibiting religion, but merely relieving the school of an “adminis-
trative burden.”! The court concluded that “[alny advancement of
religion that follows would be the result of the religious schools’ own
acts in light of the exemption, as opposed to Montgomery County’s
elimination of an otherwise applicable requirement.”*? Applying the
third prong of the Lemon test, Judge Niemeyer held that the exemp-
tion does not foster excessive state entanglement with religion, but
rather helps the state avoid any such entanglement.?? The court con-
cluded that the exemption “removes the State from forums in which
religious conflict might otherwise require improper State action.”?*

Judge Murnaghan dissented. Although he agreed with the major-
ity's use of the Lemon test, he disagreed with where the majority had
“drawn the line.”?* Judge Murnaghan distinguished Amos by arguing
that the zoning exemption was not necessary to protect religious or-
ganizations because the need to adhere to zoning laws does not limit
such organizations in the same manner that employlng someone of a
different religion might.2¢ Tn contrast to the case at hand, Amos in-
volved a “genuine effort” o help religious institutions fulfill their re-
ligious mission without “substantive interference from the govern-
ment.”?” Judge Murnaghan argued that the majority’s expansion of
Amos threatened to rob the Establishment Clause of all meaning. He
concluded that the zoning ordinance was not a permissible accommo-
dation of religion, but rather “something that looks very much like or-
dinary favoritism for religious property owners” of the kind that “is
precisely what the Establishment Clause forbids."?®

In Ehlers-Renzi, the murky contours of the Lemon test allowed the
majority to treat assistance as nonassistance in order to find that the

20 jg. Ironically, the Coust mentioned only one other potential secular purpose: avoiding the
“creation of a forum in which anti-religious animus underlying opposition to 2 special exception
petition might be expressed.” Id.

11 Ehlers-Renzi, 224 F.3d at 291.

22 Id.

23 fd. at 291-92.

24 Jd, at 292.

25 14, (Murnaghan, J., dissenting).

2 [d. at 293. According 10 Judge Murnaghan, the physical structure of an organization is less
important than its staff or program: “What goes on within the walls of the church buildings is of
far greater significance than the configuration of those buildings.” Id. In Amos, the exemption
went directly to the internal activities of that religious organization; the only people affected were
people who chose to work for the religious organization. Id. at 203. In Ehlers-Renzi, however, it
was not the internal activities of the organization fhat were al issue, but its external buildings. 1d.
at 2g2-93. Furthermore, buildings can adversely affect people who live in the neighborhood who
do not choose to interact in any way with the religious organization.

27 Jd. at 293.

8 Jd.
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government was not acting to establish religion.?? In particular, the
majority’s characterization of the zoning ordinance exemption as a be-
nevolent neutrality reveals a flawed application of Lemon’s second
prong, which examines whether the effect of a law is the impermissible
advancement of religion. The exemption favors religion over nonre-
ligion by eliminating the costs of participation in the common zoning
process for religious landowners, thus conferring upon them a henefit
that secular landowners do not similarly receive. This favoritism al-
lows religious schools to expand at less expense, effectively acting as a
government subsidy. Further, the court failed to apply Supreme Court
and Fourth Circuit precedent establishing individual choice as the cri-
terion for discerning when such a subsidy is permissible.

The court’s argument that upholding the zoning exemption is
merely a permissible accommodation of religion and an exercise of be-
nevolent neutrality is difficuit to sustain. The court characterized the
requirements of the zoning ordinance as a simple procedural or ad-
ministrative matter. Compliance with the zoning ordinance, however,
1s not merely procedural or administrative, but rather an onerous bur-
den that every other nonresidential entity in the neighborhood must
bear® By eliminating the potentially heavy transaction costs of ap-
plying for a special exception and the possibility of a denial, the zoning
ordinance — regardless of whether one characterizes it as an exemp-
tion or a subsidy — operates directly to benefit religious schools over
secular ones.3!

3 Commentators as well as the Supreme Court have observed that cases decided under the
Lemon test yield arbitrary results, See, e.g, Bowen v. Kendrick, 487 U.8. 589, 615 (1988) (noting
the inherent contradiction among the prongs of the Lemon test, by which “the very supervision of
the aid to assure that it does not further religion renders the statute invalid”); Richard H. Fallon,
Jr., The Supreme Court, 1906 Term—Foveword: Implementing the Constitution, 111 HARv. L. REV.
54, 85 (1997) (referring to the Lemon test as “the much maligned test for Establishment Clause
violations® and stating that “the current status of the Lemon test is in doubt”); Michael W, McCon-
nell, Religious Freedom gt a Crossroads, 59 U. CHL L. Reyv. 115, 118-19 {1992) (calling the Lemon
test “aptly named” and asserting that it is inherently contradictory).

30 Thaugh the zening ordinance is a burden to individyal applicants, the exemption also harms

neighborhood. Construction in g residential area implicates concerns such as density, traffic, and
noise. Ordinarily in Montgomery County, an application for a special exception is accompanied by
a public hearing at which neighbors like the Renzis may Support or oppose the proposed construc-
tion. Renzi v. Connelly Sch. of the Holy Child, 61 F. Supp. 2d 440, 442 n.1 (D. Md. 1900). An ex-
emption allows a builder to proceed unhindered and without neighborhood scrutiny.

31 The exception requirement may impose a heavy burden on, or even altogether stop, the new
construction; thus, an exemption functions as & subsidy and constitutes real action on the part of
the state. A hypothetical secular, nonprofit school for homeless children across the street would be
forced to bear the transaction costs of a special exception if it wanted to expand. “[Tlhe general
tule is that religious organizations must comply with governmental regulations. To exempt relig-
ious organizations from modern regulations, where not reasonably necessary for the protection of
doctrinal or organizationat freedom, would be the equivalent of a ‘subsidy,” and might therefore be
thought an establishment of religion.” Michael W, McConnell & Richard A, Posner, An Economic
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Both the Supreme Court and the Fourth Circuit have extensively
addressed the constitutionality of subsidies to religious schools. These
cases establish a criterion of individual choice by which aid given
through generally applicable programs directly to students who then
independently choose to attend religious schools does not constitute as-
sistance by the state, but aid given to institutions, particularly on the
basis of religion, is considered impermissible assistance.

In a leading Supreme Court case establishing the individual-choice
criterion, Agostini v. Felton3? the Court upheid a neutral, generally
applicable aid program that provided remedial teachers to students in
private and religious, as well as public, schools. The Agostini court
modified the second prong, or effects inquiry, of the Lemon test to em-
body three main criteria: whether a law “result{s] in governmental in-
doctrination; define[s] its recipients by reference to religion; or createls]
an excessive entanglement” with religion.3® Courts are to decide the
first two criteria of the Agostini “effects” test according to the principle
of neutrality: the impact of government action should be neutral, nei-
ther inhibiting nor endorsing religion. In determining neutrality, both
of these prongs examine whether religious and educational choices are
truly the result of citizens’ individual decisions.

The zoning ordinance in Ehlers-Renzi violates both of these crite-
ria. Under the first Agostini criterion, which determines whether a
law leads to government indoctrination, the Court approves aid when
it is available to a broad range of citizens without reference to their re-
ligion.** To determine neutrality, the Court has articulated the indi-
vidual-choice criterion, asking “whether any governmental aid that
goes to a religious institution does so ‘only as a result of the genuinely
independent and private choices of individuals, '35 This test suggests
that the zoning ordinance in Ehlers-Renzi is impermissible, as the aid
1s completely unconnected to the individual choices of students or to a
neutral basis for granting aid to such students whether or not they at-

Approach to Issues of Religious Freedom, 56 U. CHL L. REV. 1, 7-8 (1989). According to McCon-
nell and Posner, therefore, “[e]xemption from burdens and inclusion in benefits are indistinguish-
able in their economic effects. If all nonprofit institutions except churches are taxed $10 per year,
churches are heing favored over other nonprofit organizations even though they do not receive a
penny from the government.” [d. at 13,

32 321 US. 203 (1997).

3 1d. at 134; see also Mitchell v, Helms, 120 5. Ct. 2530, 2540 (2000) {plurality opinion) (apply-
ing the Lemon test as revised in dgostini). In Agostini, the Court combined what was traditionally
the third prong of the Lemon test — the inquiry into excessive government entanglement — into
one of several factors to be considered in the second prong of the Lemon test, the effects inguiry.

3% See Mitchell, 120 8. Ct. at 2541.

35 1d. {quoting Agostini, 521 U.S. at 226 (internal quotation marks omitted)).
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tend the religious school.?® The zoning ordinance also fails the second
Agostini criterion for evaluating the effect of a law: whether the state
defines its recipients by reference to religion. The second criterion fo-
cuses on whether “the criteria for allocating aid ‘create a financial in-
centive to undertake religious indoctrination.’”3” It is clear that the
exemption in Ehlers-Renzi defines its recipients ~— religious landown-
ers — by reference to their faith and therefore violates the effects
prong of the Lemon test.

In Columbia Union College v. Clarke,38 the Fourth Circuit held that
even funds granted through a generally applicable program constitute
state assistance in violation of the Establishment Clause if they are
given directly to religious schools.?®* Funding for students who then
independently choose to attend religious schools, however, is permissi-
ble because it does not involve state assistance to the same extent. 4
The court relied on Supreme Court precedent*! to breathe life into the
seemingly formalistic distinction between giving funds to the school for
a particular use and giving it directly to the child by showing that this
distinction goes to the question of choice. Under Clarke, the court in
Ehlers-Renzi should have held the zoning exemption unconstitutional
because the exemption directly benefited religious schools irrespective
of student choice.

3¢ In fact, the zoning ordinance denies some students and potential students — members of the
residential neighborhood — the usual opportunity even to speak their mind about the desirability
of renovations or expansions 1o the school and its land.

37 Mitchell, 120 5. Ct. at 2543 (citing Agostini, 521 U.S. at 231). The Agostini Court stated:
[The financial incentive to undertake religious indoctrination] is not present . .. where
the aid is allocated on the basis of neutral, secular criteria that neither favor nor disfavor
religion, and is made available to both religious and secular beneficiaries on a nondis-
criminatory basis. Under such circumstances, the aid is less likely to have the effect of
advancing religion.

Agostini, 52t US. at 231,

38 159 F.3d 151 (4th Cir. 1998).

39 Id. at 161-62.

40 Id. at 160,

41 The Clarke court discussed Witters v. Washington Department of Services for the Blind, 471
U.S. 581 (1986}, in which the Supreme Court refused to find that the provision of direct funds to a
blind student who used them at a parochial school violated the Establishment Clause. fd. at 150~
60. The Witters Court relied on the fact that it was the individual student and his parents who
chose religious over secular education and thus endorsed religion. As the Fourth Circuit noted:
“[Allthough state aid ‘ultimately flowed to religious institutions’ this was ‘only as a result of the
genuinely independent and private choices of aid recipients.”™ Clarke, 150 Fad at 150 {guoting
Witters, 474 U.S. at 488). The court in Clarke also cited Zobrest v. Catalina Foothills School Dis-
trict, sog U.S. 1 (1993), for a similar “individual-choice” analysis of government action: “'By ac-
cording parents freedom to select a school of their choice,’ providing [a] sign language interpreter
to {a] deaf student attending Catholic school was ‘only as a result of the private decision of indi-
vidual parents . .. [and} cannot be attributed to state decisionmaking.” Clarke, 159 F.3d at 159
(quoting Zobrest, 509 U.S. at 10).
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Under Supreme Court and Fourth Circuit individual-choice analy-
sis of government action, therefore, Ehlers-Renzi should have been de-
cided differently, In Ehlers-Renzi, the religious institution directly re-
ceived the exemption benefit? and was, on the basis of religion, the
singled-out recipient of the subsidy. There was no direct or even indi-
rect passage of the subsidy through the hands of students and no sem-
blance of individual choice. Furthermore, the subsidy likely had the
opposite effect of that intended by the individual-choice criterion —
parents who might not have otherwise sent their children to religious
schools might have done so, as religious schools are now able to build
better facilities than secular schools, which cannot expand as easily or
perhaps at all. The exemption benefit affords religious schools a sig-
nificant competitive advantage.

This problem of incentive in Ehlers-Renzi goes to the heart of the
individual-choice criterion, which aims to ensure that parents and stu-
dents do not choose a religious education as a resuit of government
subsidy, but that they do receive whatever neutral aid is available to
students from the government whether or not they make this choice.

42 Within the exemption framework, the court failed to discuss Employment Division v, Smith,
494 U.8. 872 (1990), which pertains directly to religious exemptions. Smith involved two members
of the Native American Church who lost their jobs because they had ingested peyote as part of 3
religious ceremony; they were refused unemployment compensation because they had lost thejr
jobs for “misconduct.” Jd. at 874. There was no exemption in Oregon for members of the Native
American Church from a general criminal law against the use of pevote, fd. at 876. The Court
held that a neutral, generally applicable law does not require an exemption to protect free exercise:
“We have never held that an individual’s religious beliefs excuse him from compliance with an oth-
erwise valid law prohibiting conduct that the State is free to regulate, On the contrary, the record
of more than a century of our free exercise jurisprudence contradicts that proposition.” Id. at §78-
79. Smith disavowed previous cases in which the Court made inquities into whether the state has
a compelling government interest in incidentally burdening religion through a neutral, generally
applicable law. See, e.g., Wisconsin v. Yoder, 406 U.5. 205 (1972); Sherbert v. Verner, 374 U.S. 398
{1963). Congress’s first response to Smith, the Religious Freedom Restoration Act (RFRA) of 1g¢5.
Pub. L. No. 103-141, 107 Stat. 1488 (codified at 42 US.C. §8 2000bb to 2000bb-4 (1994)), at.
tempted to bring these inquiries back. In City of Boerne v. Floves, 521 US, s07, 512 (1907), how-
ever, the Court held that these inquiries were unnecessary, and struck down RFRA (as applied to
states) as unconstitutional because it exceeded Congress’s authority. /d. at 536.

After Ehlers-Renzi, Congress amended RFRA in the Religious Land Use and Institutional-
ized Persons Act of 3000, Pub. L. No. 106-27¢, 114 Stat. 83 (to be codified at 42 US.C. §§ 1988,
z000bb-2 to -3, 2000cc to 2000¢¢-5), in another attempt to overrule Smith, Whereas Smith held
that no inquiry is necessary into whether the state has a compelling government interest, Smith.
494 U.S, at 882-88, the new act attempts to resurrect this inquiry:
No government shall impose or implement a land use regulation in a manner that im-
poses a substantial burden on the religious exercise of a person . . . unless the government
demonstrates that imposition of the burden on that person, assembly, or institution —
(A)is in furtherance of 2 compelling governmental interest; and
(B} is the least restrictive means of furthering that compelling governmental interest.
Religious Land Use and Institutionalized Persons Act of 2000, § 2(a)1), 114 Stat. at Bo3 (10 be codi-
fied at 42 US.C. § 2000¢c). The Court may overrule the Religious Land Use and Institutionalized
Persons Act of z000 when it next considers the issue.
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Giving aid to individuals rather than to religious institutions helps
maintain neutrality because it ensures that religious institutions will
not have a competitive advantage over secular schools in a way that
might give students an incentive to go to religious school. It also
leaves the power to determine the purpose of the aid with the govern-
ment, rather than placing it in the hands of the religious institution.
For example, providing a special education teacher represents a form
of neutral, secular assistance to particular students who need the gov-
ernment’s help. The government, by giving such aid on the basis of
student need, maintains neutrality. However, allowing aid to go di-
rectly to the religious institution channels funds less carefully and con-
stitutes a lack of government neutrality. In Ehlers-Renzi, the school
couid build an art studio, an advanced computer lab, or additional
parking lots, any of which would create incentives for students to at-
tend the school. Alternatively, the school could build rooms for relig-
ious teaching, in which case the government would have provided aid
specifically for religious teaching but not for secular teaching.*?

The Ehlers-Renzi court misapplied the second prong of the Lemon
test by holding that the exemption from the zoning ordinance does not
have the effect of impermissibly assisting religion. The court defended
its overzealous protection of the Connelly School and extricated itself
from claims that it was allowing the government to endorse religion by
suggesting that it had not assisted religion, but had merely lifted a
burden by allowing an exemption. Such a reliance on act/omission
rhetoric seems disingenuous. Whether the zoning ordinance is charac-
terized as a subsidy or an exemption, its obvious consequence is that
religious institutions benefit as a direct result of state action, while
nonreligious institutions do not. Such preferential treatment violates
both the letter and spirit of the Establishment Clause.

43 Without the exemption, the Free Exercise Clause remains to protect the Connelly School
should it perceive that a hostility to religion inhibits construction. A prophylactic rule such as the
court advanced, designed to avoid any regulation of a religious organization, threatens the Estab-
lishment Clause. See McConnell & Posner, supra note 31, at 33 {*An overzealous interpretation of
the Free Exercise Clause, under which religious observance receives government benefits or pro-
tections not needed to counterbalance measures that can fairly be said to interfere with religion, is
likely to promote religious observance, in violation of the Establishment Clause.”). Such a rule fur-
ther threatens to place religion and religious institutions entirely outside the reach of the law, in a
society premised on the rule of law:

Laws are made for the government of actions, and while they cannot interfere with mere
religious belief and opinions, they may with practices . ... Can a man excuse his practices
to the contrary because of his religious belief? To permit this would be to make the pro-
fessed doctrines of religious belief superior to the law of the land, and . . . to permit every
citizen to become a law unto himself.
Reynolds v. United States, g8 U.S. 145, 166-67 (1879); see also Smith, 494 U.S. at 878—79 (“We have
never held that an individual’s religious beliefs excuse him from compliance with an otherwise
valid law prohibiting conduct that the State is free to regulate. On the contrary, the record of more
than a century of our free exercise jurisprudence contradicts that proposition.”).
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Overview

Unlike most zoning and land use decisions, which are
decided with reference to state law, zoning decisions
that affect religious institutions (e.g., churches, temples,
mosques, home-worship centers) implicate the United

In the wake of Religious Land Use and Institutionalized
Persons Act of 2000 (RLUIPA} this trickle turned into a
tarrent of litigation. Six years after passage of RLUIPA,
municipalities continue to find their zoning and land use
decisions under scrutiny by religious institutions, their

States Constitution, most notably the Free Exercise Clause
of the First Amendment and the Equal Protection Clause of
the Fourteenth Amendment. Historically, when a munici-
pality denied zoning relief to a religious institution, that
decision could be, and occasionally was, challenged by a
disappointed applicant under a Free Exercise or Equal Pro-
tection theory.

well-funded allies and, occasionaily, the U.S. Department
of Justice. This litigation continues to put municipalities
at risk for injunctive relief, large monetary damages, and
attorney’s fees. Reported federal and state court decisions
involving RLUIPA ctaims, as well as accompanying Free
Exercise and Equal Protection claims, have also multiplied.
Although the United States Supreme Court has yet o hear
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a case involving RLUIPAs land use and zoning provisions,'
between 2001 and 2007, a majority of the federal appel-
late circuits have addressed REUIPA and/or constitutional
challenges to a church-related zoning decision.

So, after six years of RLUIPA hugation, have the courts
provided enough guidance for municipalities to make in-
formed decisions about their zoning codes and land usc
decisions? The answer is a qualified “yes.” Atthough the
results at the federal district court level have been inconsis-
tent, and have produced some odd interpretations of RLU-
IPA, federal appellate courts have generally concurred, in
substance if not language. in their interpretation of RLU-
[PA and the relcvant constitutional provisions.

The emerging trend is characterized by a rejection of the
extreme position taken by church plaintiffs and their allies,?
i.e., that virtuatly all municipal restrictions on a church’s
ability to build what it wants, where it wants, are violations
of RLUIPA and/or the Constitution. Rather, while REUIPA
and the litigation it has spurred should cause municipalitics
to take extra care w their land use decisions when those
decisions affect religious institutions, neither RLUIPA nor
the Constitution requires that municipalities give up their
right to regulate the location and size of religious institu-
tions, so long as those zoning decisions are based upon
sound planning and not upon anti-religious bias.

Opportunities for Litigation

Like mast other zoning litigation, church-related disputes
usually involve an individuals or organization's desire to
locate and operate at a site, and a municipality’s decision to
regulate land use in a contrary manner. In this context, te-
ligious institutions have challenged both municipal zoning
schemes as a whole, and specific zoning decisions. The two
basic types of challenges can be classified as: (i) “facial”
challenges to a municipality’s overall zoning code, based
upon allegations that the municipality’s zoning scheme, as
a whole, makes it too difficult for the religious institution
to find suitable property in the municipality,® or that the
code favors secular assembly uses over religious uses;* and
(ii) as-applied challenges to site-specific zoning decisions,
including the zoning of particular site or failure to rezone,’
denial of a special use permit, conditional use permit, or
variance,® application of building codes and life safety
codes to churches,” and condemnation of property associ-
ated with religious activity.®

A Brief History of Land Use Disputes
Involving Religious Institutions and the
Enactment of RLUIPA

Prior to the enactment of the RLUIPA, and its predecessor,
the Religious Freedom Restoration Act of 1993 (RFRA),
the majority of religious land use disputes were litigated
under cither state law or the Free Exercise Clause of the
First Amendment. {n a series of cases decided in the 1980s,
federal courts of appeal generally upheld municipal zon-
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<iig schemes and dividual zoning decisions, even when

such regulations deprived religious institutions of their pre-
ferred locations.”

Under these decisions, the federal courts generally heid
that laws which prevented individuals from worshiping at
their preferred location did not “compel or prohibut”™ par-
ticular religious practices, were not an “unduc burden”
on the excrcise of religion and, therefore, did not violate
the Free Exercise Clause. The cases also recognized that
municipalities have legitimate reasons for distinguishing
berween religious tnstitutions and other land uses, and for
categorizing religious institutions as a distinct use. This
general trend found exception when the plaintiff institu-
tion could prove animus on the part of the municipality, or
when the retigious institution could demonstrate that the
land use regulation effectively deprived the institution of
the ability to locate anywhere in the municipality.' Many
courts continue to use these federal appellate decisions as
a touchstone for evaluating free exercise claims.

In 1990, the United States Supreme Court decided
Employment Division, Department of Human Resources
of Oregon v. Smith."" Atthough Smith was not a land use
case, it triggered a series of events that resulted in the pas-
sage of RLUIPA H) years later. Smith held that the Free
Exercisc Clause of the First Amendment does not require
municipalities to exempt religious behavior from “neutral
and generally applicabic laws,” such as the unemployment
compensation law at issue 1 Smith. Under Smith, neutral
and generally applicable laws should be evaluated under a
rational basis test even if the degree of burden placed on the
individual’s exercise of religion is “substantial "?

Three years after Smith, in Church of Lukumi Babalu
Ave, Inc. v. City of Hialeah." the Supreme Court reiter-
ated the Smith rule and expanded on the concepts of “neu-
trality” and “general applicability.” In City of Hialeah, the
Court found that a law that prohibited certain types of ani-
mal sacrifice, while neutral on its face, had the object and
effect of discriminating against a particular religious (San-
teria) and its religious practices and, therefore, violated the
Free Exercise Clause."

Although City of Hialeah demonstrated that plaintiffs
still could prevail in Free Exercise litigation in the wake
of Smith, the Smith decision was viewed by many in the
religious community as hostile to religious freedom. In
the wake of Smirth, Congress enacted the Religious Free-
dom Restoration Act of 1993 (“RFRA™). As discussed in
RFRA's legislative history, it was enacted with the specific
idea to return Free Exercise jurisprudence to, what Con-
gress believed, was the pre-Smith constitutional standard.
[n simple terms, RFRA was designed to return the focus of
the Free Exercise Clause junisprudence to the substantial
burden on the worshiper, rather than the “object” of the
ordinance or intent of the municipality.

RFRA was not limited to land nse decisions, but its

constitutionality was tested in a land use case. in City af@
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Boerne v. Flores.” a religious organization chalicnged the
city’s landmarks preservatton ordinance, which prevented
the organization from expanding its historic church build-
ing. {n holding RFRA unconstitutional, the court found
that no provision of the Constitution empowered Congress
to pass such sweeping legislation, The court noted that un-
der § 5 of the Fourteenth Amendment, Congress has the
power to “enforce™ the Constitution. This enforcement may
take the form of a statutory scheme that does not mirror the
constitutional standard. For example, the Vating Rights Act
of 1965, and subsequent amendments, go beyond the strict
bounds of the Fifteenth Amendment but esseatially cnforce
the Fifteenth Amendment by rooting out unconstitutional
conduct. However, as Justice Kennedy curtly wrote, “legis-
lation which alters the meaning of the [constitution] cannot
be said to be enforcing the [constitution]).™¢

As described in City of Boerne, RFRA was not a stat-
ute that “enforced” the Free Exercise Clause. The problem
with RFRA was two-fold. First, by deviating from the con-
stitutional standard and substituting a “substantial burden”
test for the test articulated in Smith, RFRA outlawed a wide
variety of state and local laws that were, in fact, constitu-
tional. Second, the legislative record behind RFRA did not
show a pattern of wide-ranging constitutional violations
and, therefore, did not demonstrate the necessity for such
sweeping “remedial” or “prophylactic” legislation. Based
on these flaws, the Supreme Court concluded that RFRA
did not enforce the Constitution; tather, Congress had at-
tempted to re-write the Free Exercise Clause. On this basis,
the Court declared RFRA unconstitutional as beyond Con-
gress power to legislate.”

Just as Congress responded to Smith by passing the
RFRA, Congress responded to City of Boerne by passing
RLUIPA 1in 2000. RLUIPA’s supporters and advocates (in-
cluding the Department of Justice) maintain that RLUIPA
cured the constitutional problems inherent in RFRA by
more closely hewing to, if not mirroring, the constitutional
Free Exercise standards, as articulated in Smith and City of
Hialeah. To date, every appellate court that has reviewed
a constrtutional challenge to RLUIPA has found the law
authorized by § 5 of the Fourteenth Amendment as a prop-
er “enforcement” of the Free Exercise Clause (and/or the
Equal Protection Clause). However, for reasons discussed
below, the constitutionality of RLUIPA s still an open
question and the law may ultimately suffer the same fate
as its predecessor.

RLUIPA, the Free Exercise Clause, and
the Equal Protection Clause

Paradoxically, the enactment of RLUIPA has led to not
only RLUIPA-based lawsuits, it has revived challenges to

municipal zoning dectsions based upon the Free Exercise
and Equal Protection clauses.

With respect to land use and zoning claims, RLUIPA
has two main sections, each of which roughly tracks a

proviston of the Constitution. We say “roughly™ tracks be-
cause there (s debate over whether RLUIPA merely mirrors
the constitutional protections or, like RFRA, goes signifi-
cantly beyond the protections atforded by the Constitu-
tion. This creates a paradox for religious institutions and
courts interpreting RLUIPA: the more protection RLUIPA
provides to religious institutions, the more 1t deviates { rom
the Constitution, and the greater the chance that it will be
held unconstitutional, as RFRA was. 1 acknowledgement
of this potential problem, some courts have grafted onto
RLUIPA the parallel Free Exercise and Equal Protection
standards, even when the language of the statute itsell
suggests otherwise.® In contrast, those who advocate an
expansive reading of RLUIPA often justify the law by a
generous, and questionable, reasoning of the underlying
constitutional provisions. Thus, it is tmpossible to discuss
RLUIPA without, in tandem, discussing the Free Exercise
and Equal Protection clauses.

The Free Exercise Clause and RLUIPA’s
“Substantial Burden” Test

As discussed above, in Smith, the Supreme Court held that
the Free Exercise Clause does not require municipalities to
exempt religious behavior from neutral and generally ap-
plicable taws. Under the Smith rule, neutral and generally
applicable laws should be evaluated under a rational basis
test even if the burden placed on the individual’s exercise
of religion is substantial. However, Smith also made refer-
ence to a municipality’s use of “individualized government
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assessment[s]”"” and noted that a municipality may not “re-
fuse to extend that system to cases of religious hardship.™"
Smith also suggested that a law that unduly burdens the
exercise of religion is subjcct to strict scrutiny if the law is
not neutral or not generally applicable.

[n City of Hialeah, the Supreme Court reiterated the
Smith rule and found a municipal law regulating animal
sacrifice to be neutral as written, but, in practice, to “tar-
get” particular religious conduct. Thus, the law was viewed
as discriminattng on the basis of religion and was struck
down as a violation of the Free Exercise Clause.*' More
tecently, in Locke v. Davey,” the Supreme Court held even
non-neutral laws (e.g.. laws that distinguish between rehi-
gious and non-religious activity) should be evaluated un-
der the rational basis test, unless the plaintiff can show, by
reference to the “history,” “text,” or “operation” of the law,
that the law was passed with “animus toward religion” In
Locke, the Supreme Court upheld a Washington State law
that provides college scholarships to all academically gift-
ed students except those pursuing a degree in devotional
theology. The court found that the statute’s religious/secu-
lar distinction was not motivated by animus toward religion
but by legitimate concerns regarding state funding of reli-
gilous institutions.

When a church plaintiff makes a Free Exercise chal-
lenge to a municipal ordinance or zoning decision, the
Smith, Lukumi and Locke rules ought to apply. In such a
case, the plaintiff is required to prove that a zoning ordi-
nance that limits or prevents development of a religious
institution is a product of animus on the part of the mu-
nicipality toward a specific religion or religion in general.
Courts have generally held that a Free Exercise violation
occurs only when the plaintiff can demonstrate that the
zoning ordinance or zoning decision was designed to target
an institution because of its religious practices or beliefs.
As a corollary, when a municipality’s zoning ordinance, or
its derual of zoning relief, is motivated by legitimate land
use concerns, the denial does not violate the church’s Free
Exercise rights. This is true even if the zoning ordinance in
question was enacted to address land use issues associated
with a particular religious institution.*

Plaintiffs, however, often seize on the reference in Smith
the use of heightened scrutiny in conjunction with “indi-
vidualized assessments” and argue that any use individual-
ized assessments by a municipality, e.g., the requirement
of special or conditional use permits, triggers strict scru-
tiny. According to this theory, Smith holds that the mere
use of a “system of individualized assessments™ cougled
with a burden on religious exercise triggers strict scrutiny,
and especially so with respect to the evaluation of zoning
and land use applications where decision-making is inher-
ently discretionary and, therefore, provides the opportunity
for subtle and undetectable anti-religious bias in municipat
zoning decisions. In early RLUIPA litigation, a few dis-

trict courts adopted this nterpretation of the Free Excrcise
clause and applied strict scrutiny to zoning decisions.®

Municipal defendants have countered that strict scrutiny
is required only when a scheme calling tor “individualized
assessments” is “not open” to churches or is applied in a
discriminatory fashion. Most courts have, sensibly, held
that this reading of Smith is correct, and that, under the
constitutional standard, strict scrutiny only applies when
the “system of individuahzed assessments™ is, in practice,
utilized tn a discriminatory manner.”

Section (a) of RLUIPA®™ is generally referred to as
RLUIPA’s “substantial burden™ provision. It prohibits a
municipality from imposing or implementing a “land use
regulation” (further defined as a “zoning or landmark law
or the application of such law™) in a manner that HNposes
a “substantial burden” on “religious exercise.” The term
“substantial burdea” is not defined, but “religious exercise”
1s defined to include “the use, building, or conversion of
real property for the purpose of religious exercise”™’

RLUIPA’s “substantial burden™ test appears to deviate
from the Frec Exercise Clause, as the Supreme Court in-
terpreted that provision in Smish. That is, RLUIPAS “sub-
stantial burden™ provision provides more protection to
religious institutions than the Constitution itself because
RLUIPA focuses on the degree of burden rather than the
neutrality of the law. As discussed above, RLUIPA's sup-
porters, tncluding the Departmcent of Justice, have asserted
that because zoning ordinances often employ a *“system
of individualized assessments,” RLUIPA merely mirrors
Smith. The question of whether or not RLUIPAS “sub-
stantial burden” provision is coanstitutional (i.e., whether it
deviates too far from the constitutional standard} is an im-
portant one. For now, however, the constitutional gquestion
has taken a back seat. [ndeed, some courts use the working
assumption that RLUIPA's “substantial burden™ provision
and the Free Exercise Clause are equivalent

Rather than the constitutional question, most courts
have focused on a statutory question: in the zoning and
land use context, what constitutes a “substantial burden”
on “religious exercise™? Fortunately for municipalities, the
majority of courts answering this question have rejected
church-plaintiffs” arguments that virtually any denial of
zoning approval is a “substantial burden” on their religious
exercise. Rather, federal appellate courts have generally
held that a church’s inability to locate, expand, or develop
accessory facilities at a particular location is not a “sub-
stantial burden” on its exercise of religion.

Although the appellate courts have not agreed on a sin-
gle definition of “substantial burden,"” the varying nuances
of defining “substantial burden” is less important than the
general consensus on the outcomes in RLUIPA litigation.
This consensus begins with the idea that RLUIPA is not a
“free pass” that allows religious institutions to escape the
difficulties that many land owners face in finding suitable

(or affordable} land and in obtaining:zoning approval Nor.5
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15 RLUIPA a guaranty that a religious institution will be
abfe to locate or expand at 1ts favored site, even when deni-
al of that site will cause inconvenience, disappointment, or
a loss of congregants.’! Rather, courts have been focusing
on objective questions such as: the amount of land in the
city of town potentially available religious use, the ability
- of the religious institution to find other suitable locations,
and the size of the facility that the municipality is willing
to allow as compared to what is reasonably necessary for
the institution’s purposes.

However, when denial of zoning relief is accompanied
by a set of facts that demonstrate bad faith on the part of
the municipality, e.g., because the municipality’s reasons
for denial appear disingenuous, illogical, or unsupported
by planning principles, courts have found a RLUIPA “sub-
stantial burden” violation.’? In essence, these decisions
combtne RLUIPA’s focus on the burden to the religious
institution with the Free Exercise Clause’s focus on mu-
nictpal conduct that is unexplainable by sound planning
principles and. therefore, supports a strong inference that
a particular religion or religious institution was “targeted”
by the municipality. These cases are also marked by mu-
nicipal decision making that can best be characterized as
giving the applicant the “run around.” Although a secu-
lar applicant would be unlikely to obtain federal relief for
such municipal decision-making (except, perhaps, under
a “class of one” theory), RLUIPAs “substantial burden”
provision has, functionally, provided an avenue of relief
for religious institutions where municipal zoning decisions
are not wholly irrational (in the constitutional sense), but,
nevertheless, lack common sense or a sound planning jus-
tification.

The Equal Protection Clause and RLUI-
PA’s “Equal Terms” Test

Recently, religious institutions have been relying on the
Equal Protection Clause and the corresponding section of
RLUIPA as an alternative constitutional theory. The Equal
Protection Clause of the Fourteenth Amendment generally
prohibits municipalities from treating similar types of in-
stitutions differently, unless the municipality has a rational
reason for this difference in treatment. For example, tradi-
tionally, many municipal zoning codes classified “Church-
es” or “Religious Institutions” as a distinct use and had a
different set of zoning criteria for non-religious assembly
uses, such as meeting halls and private clubs.

In recent cases, religious institutions have argued that
there is no reason to distinguish between religious and sec-
ular assembly uses, and that the Equal Protection Clause
mandates identical treatment of churches and equivalent
secular assembly uses.** Two crucial questions in any Equal
Protection case are: (i) are the uses or situations being com-
pared “similarly situated” and (ii) if so, what is the level
of scrutiny applied to the divergent classifications? With
respect to the first question, secular assembly uses are not

necessanly similarly situated to religious assembly uses and
courts take a hard look at the altegedly similar use before
reaching the conclusion that the two uses are equivalent,’
With respect to the second question, religious institutions
arc generally not entitled to heighten scrutiny for Equal
Protection putposes.’

RI.UIPA complicates the matter by establishing a stan-
dard that may or may not parailet the Constitutionat stan-
dard. Section (b)(1) of RLUIPA™ is generally referred to
as the “equal terms™ provision. It prohibits a municipality
from imposing or implementing a laad use reguiation in a
manner that “treats a religious assembly or institution on
less than equal terms with a nonreligious assembly or in-
stitution.” As with the “substantial burden” provision, there
is an argument that the “equal terms”™ provision deviates
too far from the constitutional standard embodied in the
Equal Protection Clause, as the statutory scheme replaces
the Constitution’s rational basis test with either strict scru-
tiny or strict liability. Supporters of RLUIPA argue that this
provision is designed to mirror both the Equal Protection
Clause and the rule in City of Cleburne, Texas v. Cleburne
Living Center, Inc.,” by requiring that religious institutions
be given the same zoning prerogatives as non-religious as-
semblies or institutions, such as mecting halls, community
centers, and country clubs.

There are two problems with the theory that RLUIPAY
“equal terms” provision “enforces” the Equal Protection
Clause. First, as interpreted by the Supreme Court, the
Equal Protection Clause itself does not subject religious/
secular distinctions to heighten scrutiny. Indeed, in Locke
v. Davey, the court held that claims of this nature should
first be decided with respect to the Free Exercise Clause
and, if the Equal Protection Clause is later invoked, mere
rational basis scrutiny is the applicable standard.*® Second,
on its face, the “equal terms™ provision establishes 2 strict
liability standard for differences in the treatment of reli-
gious and secular assembly uses. If applied literally, this
standard would be tnore onerous for municipalities than
even strict scrutiny.

Courts typically address this problem by ignoring the
“equal terms” provision as written and, instead, treating it
as a strict scrutiny statute that can be met by a compel-
ling governmental interest.*” Arguably, even this modified
formulation deviates from the constitutional standard (i.e
rational basis) so that RLUIPA’s “equal terms” provision
cannot be said to “enforce” the Equal Protection Clause.
To date, this argument has, however, been rejected.®t In-
deed, as with the relationship between RLUIPA’s “substan-
tial burden” provision and the Free Exercise Clause, courts
often conflate the RLUIPA’s “equal terms” provision with
the Equal Protection Clause and, occasionally, the Free Ex-
ercise Clause.*

In practice, courts have applied the “equal terms” provi-
sion aggressively when no obvious distinctions exists be-
tween the allegedly comparablé secular and religious uses.



One appellate court found a violation of RLUIPA’s “equal
terms” provision where the municipal zoning codes distin-
guished between religious institutions and sccular assem-
bly uses, such as “private clubs,” “social clubs,” or “com-
munity centers.” The court considered these secular uses to
be functionally identical to churches but for the religious
content of the topics under discussion.* Another court
used the “equal terms” provision to invalidate an ordinance
that limited home worship when simtilar secular meetings
(such as Boy Scout meetings) were are not equally regulat-
ed.* However, courts recognize that when a church-plain-
tiff asserts that a secular applicant has received preferred
treatment, to prove an “equal terms” violation, the plaintiff
must demonstrate that the two applicants were “similarly
situated™ in all relevant respects.* Thus, where real differ-
ences between applicants are present, a municipality need
not approve a church’s zoning application merely because i
has approved the application of a secular assembly use.*

In fight of these cases, municipalities need to reevalu-
ate their zoning codes and determine whether distinctions
between religious assembly uses and comparable secular
assembly uses are rooted in sound planning principles. In-
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Supreme Court of New Hampshire holds
that storage unit structures within 100-foot
wetlands buffer zone will not harm wetlands
and variance should be granted.

The Town Planning Board approved the applicant’s site
plan in March 2000 to build a self-storage facility within
100 feet of a wetland located on the property. Three years
later, the Town enacted a wetlands protection ordinance
which prohibited development within the 100 feet buffer
of wetlands. Since the applicant had not yet begun devel-
opment, he requested a variance from the new restrictions
which the Zoning Board of Adjustment denied. The trial
court reversed and ordered the ZBA to grant the variance.
The Town appealed.

The state’s highest court affirmed. An applicant seeking a
variance in New Hampshire must satisfy five elements from

Guru Nanak Sikh So¢, of Yuba City v. County of Sutter,
456 F.3d 978 (9th Cir. 2006).

33, City of New Berlin, 396 F.3d at 899-90 (city could provide
no legitimate planning of zoning reason for its dental of a
Special Use Permit and appeared to be giving the church
“the runaround.”); County of Sutter, 456 F.3d at 988-989
(finding a “‘substantial burden” when the county’s reasons
for denial of conditional use permit were overbroad and
“church readily agreed to every mitigation measure sug-
gested by the Planning Division” but was turned down by
the county without explanation).

34, See, eg., C.L.UB, 342 F2d a1 766; Congregation Kol
Ami, 309 F.3d at 133-37.

35.  See Congregation Kol Ami, 309 F3d at 137-41.

36, See C.L.UB., 342 F3d at 766: see also Locke, 540 U.S.
at 721 n.3 (if a law is challenged under the Free Exercise
Clause and found constitutional, then rational basis neces-
sarily applies to any Equal Protection challenge).

37 42 US.C.A. § 2000cc(b)(1).

38.  City of Cleburne, Tex. v. Cleburne Living Center, 473 U.S.
432,105 5. Ct. 3249, 87 L. Ed. 2d 313 (1985).

39, 540US. at 721 n3.

40. See, e.g., Town of Surfside, 366 F.3d at 1239-43.

41.  See, e.g., Town of Surfside, 366 F3d at 1236-40.

42.  See, e.g., Primera Iglesia, 450 F3d at 1308 (identifying
three distinct kinds of Equal Terms statutory violations
based upon “a review of our case law construing the Equal
Terms provision and reviewing closely related Supreme
Caurt precedent arising under the Free Exercise Clause.™).

43.  See Town of Surfside, 366 F3d at 1231-34.
44.  See Konikov, 410 F.3d at 1327-28.
45.  See, e.g., Primera Iglesia Bautista, 450 F.3d at 1311,

46.  See, e.g., Village of Long Grove, 468 F.3d at 1001 (no vio-
lation of Equatl Protectien Clause or “equal terms” provi-
sion with respect to Village’s zoning decisions regarding
the plaintiff church as compared to Village's more favor-
able treatment of a neighboring public school).

47.  See,e.g., Village of Long Grove, 468 F.3d at 933-34, 999.

Garrison v. Town of Henniker, 907 A.2d 948 (N.H. 2006) —
(1) the variance will not be contrary to the public interest, {2)
special conditions exist such that a literal enforcement of the
ordinance will result in unnecessary hardship, (3) the variance
is consistent with the spirit of the ordinance, (4) substantial
justice is done, and (5) granting the variance will not dimin-
ish the value of surrounding properties. The Town argued
that the applicant had not satisfied four of the criteria, but the
court examined all five elements and concluded that the evi-
dence supported the trial court’s findings. The variance would
not alter the character of the neighborhood because there was
already a fire station, a gas station, and a telephone company
in the area. The wetlands on the property was a “special con-
dition” and the applicant established that “substantial justice”
would be done because there was uncontroverted evidence
that the project would not harm the wetlands, no abutters op-
posed the project, and the project was an otherwise permitied
use in the district. (Malachy Glen Associates, {nc. v. Town of

Chichester, 2007 WL 817286 (N.H. 2007).) @



OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jr.
County Executive County Attorney

PRIVILEGED AND CONFIDENTIAL

MEMORANDUM

August 6, 2001

To:  Douglas M. Duncan
County Executive

From: Charles W. Thompson, J
County Attorney d/

Re: Bill No. 35-00. Forest Conservation - Amendmen

[ am writing to advise you that a provision contained within § 22A-12 of Bill No. 35-00 is
probably unconstitutional and violates federal law.

As we advised in a previous opinion to Deborah Snead dated January 2, 2001, which is
included in the Council packet at circle 35, Bill No. 35-00 divides the County into land use
categories within which a certain percentage of “afforestation” must be maintained. See § 224-
12. Presently, churches and religious schools are included within the “institutional development
areas” category. By definition, that category includes schools, government offices, recreation
areas, and parks. See § 224-3; Md. Code Ann., Nat. Res. I. § 5601¢r) (1997). Under the Bill,
religious institutions, an undefined term that presumably includes churches and religious schools,
would be removed from the “institutional development areas” category and required to comply
with the forestation “requirements that apply to the base zone in which” they are located. See §
22A4-12. The requirements of the base zone are sometimes more stringent than those applicable
to the “institutional development areas.” Therefore, the proposed language could be construed as
subjecting religious institutions to more onerous requirements than other institutions. The First
Amendment to the United States Constitution and a recently enacted federal law, the Religious
Land Use and Institutionalized Persons Act of 2000, do not allow such disparate treatment of
religious institutions. I doubt that the provision in § 22A-12 that removes religious institutions
from the institutional development category will withstand judicial scrutiny. The Maryland-
National Capital Park and Planning Commission’s staff agreed with our assessment and
recommended that the provision be stricken. (See Memorandum Dated March 1, 2001, from
Cathy Conlon to Montgomery County Council, p. 7).

In order to avoid these constitutional and statutory prohibitions, we should include
religious institutions in the “institutional development areas” category.

INTZATHOMCH\Forest Conversation=m=Duncan.wpd

101 Montoe Street, Rockville, Maryland 20850-2540 »thomch@co.mo.md.us « 240-777-6710 @
TTD 240-777-2545 L FAX 240-777-6705



Douglas M. Duncan
County Executive

e
OFFICE OF THE COUNTY EXECUTIVE
ROCKVILLE, MARYLAND 20850 A4d
!‘—\,:- .'.TU,
MEMORANDUM -
S
August 6, 2001 - b
> -
.
TO: Blair Ewing, President 040152 e -
Montgomery County Council 3
FROM: Douglas M. Dtincanf€ounty Executive - e
R, L
o

SUBJECT: Bill 35-00, Forest Conservation — Amendments

You have delivered Bill 35-00 to me for approval or disapproval under Section
208 of the County Charter. This bill revises standards to require greater forest conservation,
strengthens requirements for forest planting to increase the success of reforestation, authorizes
forest mitigation banking, and makes other changes to County law governing forest
conservation requirements. I believe that these are laudable goals, and I have therefore decided
to sign the bill and return it to you so that it can become law.

{ note, however, that the County Attorney continues to voice serious concerns
about the validity of a provision contained within Section 22A-12 of the bill. As set forth in the
attached memorandum from Mr. Thompson, part of the bill could be construed as subjecting
religious institutions to more onerous requirements in violation of both the First Amendment to
the United States Constitution and a recently enacted federal law, the Religious Land Use and
Institutionalized Persons Act of 2000. Mr. Thompson expresses doubt that the provision will
withstand judicial scrutiny. In fact, both the County Attorney’s Office and staff at the
Maryland-National Capital Park and Planning Commission had previously recommended to the
Council that the provision be stricken.

Tn light of the above, I have instructed the Chief Administrative Officer to
direct Executive staff to defer enforcement of the constitutionally offensive provision of the bill.
This action will allow the County to increase the effectiveness and the efficiency of
implementing our forest conservation program while avoiding the potential legal challenges that
could place at risk the goals of the program.

DMD:jp
Attachment
v-\"'AMﬁP,
: Mr. Bruce R MO
cc: Mr. Bruce Romer - . B .
Charles W. Thompson, Jr., Esquire !! &
MM\JV\\'

www.co.mo.md.us
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MONTGOMERY COUNTY COUNCIL

ROCKVILLE. MARYLAND

OFFICE OF THE COUNCIL PRESIDENT

MEMORANDUM
November 27, 2001

TO: Douglas M. Duncan, County Executive

FROM: Blair Ewing, Council President ROC..&

SUBJECT: Bill 35-00, Forest Conservation — Amendments

in your August 6 memo on the subject bill, you noted that you had signed the bill but did
not intend to enforce one provision that, in the view of the County Attorney, might not withstand
judicial scrutiny.

In the attached memo the Council’s Senior Legislative Attorney concludes that the
County Executive does not have the authority to decide which parts of County laws he will or
will not comply with and enforce. The Council strongly supports this conclusion.

As the memo makes clear, having signed the bill into law, you must enforce it. If you
wish to seek further clanfication of the legal issues, there are means for you to do so. Bui under
the County Charter and Maryland caselaw you are required to enforce the law in its entirety. The
Council fully expects that you will do so.

Attachment

¢: Councilmembers
County Attorney
Senior Legislative Attorney

STELLA B WERNER COUNCIL OFFICE BUILDING, 100 MARYLAND AVENUE, ROCKVILLE, MARYLAND 20850
240/777-7900 TTY 240/777-7914 FAX240/777-7989
WWW CO.MO.MD.US/COUNCIL

y
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MEMORANDLU M
November 13, 2001

TO: Council President Ewing
FROM.: \6{ Michael Faden, Senior Legislative Attorney

SUBJECT:  Executive's authority to enforce laws selectively

On August 6, 2001, the County Executive signed Bill 35-00, Forest Conservation -
Amendments. into law but sent you the attached memorandum. In that memo he purported to
instruct the Chief Administrative Officer to "direct Executive statf to defer enforcement of the
constitutionally oftensive portion of the bill", namely the footnote in Section 22A-12 which
would require religious institutions to comply with the forest conservation threshold and
afforestation requiremenis of the base zone where the institution 13 located. The Executive's
action reflected the County Attorney's advice, attached to his memo, that the cited provision "is
probably unconstitutional and violates federal law." You asked whether the Executive has the
authority to decide which parts of County laws he will or will not comply with and enforce. The
answer is no; under the County Charter the Executive does not have that authority.'

As you know, the County Charter in §101 vests in the County Council "all legislative
powers” which the County may exercise under the state Constitution and laws. The Executive is
denied any “legislative power except the power to make rules and regulations expressly
delegated by a law enacted by the Council or by this Charter." Rather, in §201, the Executive is
directed to "faithfully execute the laws."

As the Maryland Court of Appeals held in the landmark case of County Executive of
Prince George's County v. Doe, (291 Md. 676, 436 A.2d 459 (1981)):

The County Executive is bound by the Charter to direct, supervise and control the
implementation of the Council's allocation of duties and functions to these agencies as
part of his responsibility to faithfully execute the laws enacted by the County Council.
The vesting of this power in the County Executive does not, however, constitute a grant
of unbridled authority permitting him to usurp, nullify or supersede, at his pleasure,
functions and duties committed by law to other executive branch officers, or to refuse to

'Somewhat ironically, the Executive's directive will have little if any effect because the provision at issue is
primarity administered by the Planning Board, which is not subject to the Executive's control.



observe existing laws enacted by the Council. In other words. although the Counns
Executive's authority over the executive branch of the county government 13 suprenic
the sense that there is no higher executive authority. he may not ordinarily dictate the
actions and preempt the discretion of other county executive ofticers. acting within the
scope of the powers. duties and authority conferred upon them by ordinance lawhutiy
enacted by the Council. 297 Md. 676 ar 684

The Court ot Appeals inserted the following tootnote atter the previous paragraph:

The County Executive may. of course, exercise his executive veto power over ordinances
passed by the Council with which he is not in agreement. 79/ Md. 676 at 685 n. 4.

As the County Attommey's memo indicates, while Bill 33-00 was pending the Council was
advised that the County Attorney's Office believed the amendment originally proposed by the
Planning Board might have constitutional ditficulties. The Council was also advised that
Council staff disagreed with that assessment. We did so because most similar institutional uses
must obtain a special exception while religious institutions need not: thus. the religious
institutions benefited from. rather than being burdened by, anv disparity tn the previous law, and
the bill made the applicable standard more neutral for all parties rather than more onerous for
them (thus avoiding other constitutional issues). The Transportation and Environment
Committee and the Council considered both views and retained the provision as introduced.”

The County Attorney may argue that the Executive cannot be made to enforce what he
believes i1s an unconstitutional faw. [f the Executive s sincerely worried about the
constitutionality of this part ot the forest conservation law, the best alternative open to him
(having signed the bill into law) is to seek further clarification of the legal issues, either by an
Attorney General's opinion or through a declaratory judgment action tiled in either the County
Circuit Court or the US District Court.” Or, as a federal court noted in Coast Alliance v. Babbitt
(6 F. Supp. 2d 29. D.D.C. 1998): "It following that plain language, an agency cannot carry out
Congress’ intent, then the remedy is not to distort or ignore Congress’ words, but rather to ask
Congress to address the problem.” What the Executive cannot do, as the Court of Appeals
emphasized in Doe, is simply pick and choose what parts of a law to comply with -- a law the
Council enacted after hearing both sides of this legal issue.’

SCOUNCIL-FS2CSTAFRLAW CHARTER Exec Enforcement Memo.Doc

“The County Attomey's original memo was sent in January and Council staff pointed out our disagreement in a
March memo to the Committee; however, the County Attorney's Office remained sileat through 3 Committee and 2
Council worksessions and never raised the issue again until August, after the Council had enacted the bill.

3Since the official County policy is the law enacted by the Council, the County Attorney is institutionally obligated
to defend that law, and would be constrained from taking an opposing position in a declaratory judgment action, if
any reasonable case can be maintained for the law's validity. As a spokeswoman for US Attorney General Ashcroft
recently said in a similar situation regarding a federal minority contracting law, “"When there is a good faith
argument lo be made in defense of a starute, he will make it." A Justice Department colleague added: "John
Ashcroft is fulfilling his responsibility as Attorney General...He understands the difference between a legislator and
being in the Executive branch.” Ifin any legal action the Executive decides to assert a different position. he would
have to retain special or private counsel to represent him.

*This memo does not discuss what legal remedies are available 1o the Council or a private party if the Executive or a
County official under his direction affirmatively refuses to enforce the law as written.
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. OFFICE OF MANAGEMENT AND BUDGET
[siah L:e.ggett. MEMORANDUM Joseph F. Beach
County Executive

Director

July 13, 2007

TO: Marilyn J. Praisner, Council President
FROM: Joseph F. Beach, Director, O ement and Budget
SUBJECT:

The purpose of this memorandum is to transmit a fiscal impact statement to the
Council on the subject legislation.

LEGISLATION SUMMARY

The proposed legislation would overturn an amendment to the County forest
conservation law that the Council enacted in 2001 as part of a larger set of amendments in Bill
35-00. Bill 15-07 would modify the law to treat religious institutions like other institutions as

defined in the forest conservation law, rather than treating them as if they were governed by the
base zone where each is located.

Bill 35-00 subjects a religious institution to the same afforestation requirements as
the base zone where the institution is located, rather than categorizing a religious institution as an
institutional use as defined in the County and State forest conservation laws.

FISCAL SUMMARY

The proposed legislation wili have no fiscal impact on the County.

Stan Edwards with the Department of Environmental Protection contributed to and
concurred with this analysis.
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Testimony on Behalf of the County Executive

By Robert A. DeBernardis, Assistant to the Chief Administrative

Officer

County Council Public Hearing, July 24, 2007
Bill No. 15-07, Forest Conservation — Religious Institutions

Good Afternoon. I’'m Bob DeBernardis, an assistant to the Chief
Administrative Officer and I'm representing the County Executive

today in testifying in support of Bill No. 15-07.

Mrs. Praisner, the Executive appreciates that you introduced this bill

as the Council President at his request.

Bill No. 15-07 will amend the County Code so that religious
institutions are not singled out and caused to meet more stringent
forest conservation and afforestation standards than other private

institutions.

We believe that the current County Code, which only causes religious
institutions (and not other private institutions) to meet the more
stringent afforestation requirements that are applicable in the base
zones in which their facilitities are located, violates various
constitutional protections including the First Amendment and the

Fourteenth Amendment’s Equal Protection Clause.

We also believe that the current County Code violates the Religious

Land Use and Institutional Persons Act of 2000.



¢ The Executive understands that there may be some sentiment to

correct the differences in the forest conservation and afforestation
standards between religious institutions and other institutions by
making all institutions meet the same requirements that apply to the

base zones in which they are located.

That could be a future consideration that would generate additional

discussion and issues that may be more far-reaching.

However, we encourage you to address the immediate and, perhaps
unlawful and unconstitutional, differences now through quick

approval and passage of the bill before you today.

We look forward to working with you through the appropriate Council
Committee and I thank you again for the opportunity to address the
full Council.



Mosrrzeprron Proposes By PRREER MeMoRTAL (yukcy

Bill No. 15-07
Sec. 1. Sections 22A-3 and 22A-12 are amended as follows:
22A-3. Definitions

* * *

[am—

Institutional development area means land occupied by uses such as
schools, colleges and universities, military installations, transportation facilities,
utility and sewer projects, government offices and facilities, fire stations, golf
courses, recreation areas, parks, [[and}] cemeteries and religious institutions. [this

Chapter, institutional development does not include a religious institution which

=2 - B = NV, S S UC N

is a permitted use in any zone and would not require a special exception.}

* * *

- p—
[l o

22A-12. Retention, afforestation, and reforestation requirements.
12 (a) Table.

Forest Conservation Threshold and Required Afforestation as a
Percentage of Net Tract Area

Land Use Category

Agricultural and resource
areas

Medium-density residential
areas

Institutional development
areas

High-density residential area

Forest Conservation || Required
Threshold Afforestation

15-20%

Mixed-use development
areas

Planned unit development
areas

Commercial and industrial
use areas

15-20%

13 ' A religious institution must comply with the requirements that apply to the base
14 zone in which it is located. |
15 * * *



July 24, 2007

- TO: County Council
FROM: Mildred Porter

SUBJECT: Bill 15-07, Forest Conservation-Religious Institutions

The passage of this bill would be a great benefit to the development of the
Montgomery county faith community.

In reference to the forest conservation law, the religious institution should be treated
the same as others secular institutions that are included in the institutional development
arca category. The religious institutions were singled out and excluded from the
institutional development area category. This injustice causes a burden on the faith
community by having to spend more money for development. This wasted money can
be used in other more needed areas by the faith community.

It is not fair for the religious institution to have to meet a more stringent set of forest
conservation and afforestation standards than other secular institutions.

I am in favor of Bill 15_07 because it will amend the law regarding forest
conservation and its applications to certain religious institutions.

Thank you.

Mildred Porter



“ THE LEAGUE OF WOMEN VOTERS
of Montgomery County, MD, Inc.

Testimony for the County Council: Bill 15-07, amending the Forest Conservation Act
" Presented by Diane Hibino, president of the LWVMC - July 24, 2007

I am speaking to oppose Bill 15-07 to amend the Forest Conservation Act. The League
of Women Voters of the United States and the League of Women Voters of Montgomery
County have a long history of caring about the environment and promoting the protection
and enhancement of natural resources. The League promotes an environment
beneficial to life through the protection and wise management of natural resources
in the public interest. Relevant to bill 15-07, we believe that it would not be in the

- public interest to reduce the reforestation and afforestation requirements of the Forest
Conservation Act.

Of direct relevance in opposition to the bill is the League’s stance on global climate
change:

Global climate change is one of the most serious threats to the environment, health, and
economy of our nation. Recent scientific studies show that global warming is already
causing environmental changes that will have significant global economic and social
impacts.

The League believes that now is the time to act on global climate change. We can reduce
global warming pollution by using existing technologies to make power plants and
factories more efficient, make cars go farther on a gallon of gasoline, and shift to cleaner
technologies. Cities, states and individuals are already adopting many of these solutions,
which also reduce our dependence on oil, reduce air pollution, and protect pristine places
from oil drilling and mining. State and local initiatives are proving that answers exist.

County positions

The positions that the county has recently taken that we applaud are the county's recent
steps to encourage energy conservation and combat climate change and global warming.
In light of your votes on these vital matters, we view bill 15-07's proposed amendment of
the Forest Conservation Act as problematic. It would be a step backward and
counterproductive to the county's own goals regarding increasing energy conservation
and decreasing global warming.

Purpose of bill 15-07

As you know, the aim of bill 15-07 is to lighten the responsibility of churches to live up
to the forest conservation requirements of whatever zone they are in. Instead they would
be moved into the "institutional” category that includes schools and governments and
which requires less in the way of reforestation or afforestation (new, replacement trees on
another site).

&

League of Women Voters of Montgomery County, Maryland, Inc., 12216 Parklawn Dr., Suite [0§, Rockville, MD 20852
Tel.: 301-984-9585  *  Fax: 301-984-9586 * Email: lwvmc@erols.com *  Web: www.lwvmd.org/mont



Effect of passage of the bill

Allowing churches to do this would decrease the amount of reforestation that the county
badly needs to reduce the deficit in tree canopy in the county. Trees are remarkably
helpful for the environment through cleaning the air and water, preventing soil erosion,
and reducing carbon dioxide, the major contributor to global warming.

A more appropriate and productive position

It seems to us that it would be more logical for the county to choose to examine ways to
increase the percentage of trees in all zones rather than passing a bill that would reduce
forest conservation requirements. We look forward to a more comprehensive,
productive, and appropriate set of amendments to the Forest Conservation Act, such as
are currently being work shopped by both Council member Elrich and the MNCPPC.

Thank you for allowing us to speak today on this matter.



